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FOREWORD 


This  “Guide  to  Implementation ”  of  case  management  in  family  law  courts  was  edited  and 
written  by  highly  skilled  and  dedicated  members  of  the  provincial  judiciary ,  the  family  law  bar 
and  various  government  agencies  who  were  directly  involved  in  a  successful  collaborative  effort 
to  introduce  case  management  into  one  of  Canada ’s  busiest  multi  fudge  family  law  courts, 
located  in  downtown  Toronto  at  the  Ontario  Court  of  Justice  (Provincial  Division),  311  Jarvis 
Street. 

These  contributors  —  The  Honourable  Judges  Mary  Jane  Hatton  and  Joseph  James,  lawyers 
Richard  Andreansky  and  Dena  Moyal  and  administrators  Gillian  Carson  and  Huguette  Maly  on 
of  the  Ministry  of  the  Attorney  General  —  represent  the  key  participants  in  the  justice  system 
whose  full  cooperation  is  necessary  to  implement  a  successful  case  management  system. 

I  think  you  will  find  that  the  principles  and  processes  of  case  management  articulated  in  this 
“Guide  to  Implementation  ”  are  equally  applicable  to  the  implementation  of  case  management 
in  any  court  of  family  jurisdiction.  I  am  delighted  to  support  this  initiative  and  grateful  to  the 
participants  for  their  contribution  to  the  better  administration  of  justice  in  Ontario.  I  sincerely 
hope  that,  through  this  Guide,  their  good  work  will  continue  to  flourish . 


Sidney  B.  Linden 
Chief  Judge 

Ontario  Court  of  Justice 
( Provincial  Division) 


May  1995 
Toronto,  Ontario 
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INTRODUCTION 


In  May  1994,  after  a  three-year  planning  period  and  the  simultaneous  establishment  of  a 
pilot  project,  case  management  was  fully  implemented  in  the  busy,  multi-judge,  Toronto 
Family  Court  of  the  Ontario  Court  (Provincial  Division).  Within  four  months,  all  the  family 
law  files  in  the  court  were  integrated  into  a  case  management  system  that  is  calendar  driven 
where  the  progress  of  each  case  is  monitored  by  an  individual  judge. 

The  preparations  for  this  ambitious  effort  involved  a  series  of  committee  structures,  planning 
stages  and  critical  paths.  The  pilot  project,  operating  concurrently  and  requiring  its  own 
planning,  attention  and  human  energy,  was  producing  encouraging  results  and  confirming 
the  efficacy  of  a  case  management  system:  compared  with  the  same  number  of  non-case- 
managed  family  law  cases  in  the  court,  the  randomly-selected  case-managed  cases  were  being 
resolved  in  half  the  time  with  half  the  number  of  court  attendances. 

The  conversion  to  full  case  management  was  driven  by  a  shared  need  to  provide  better 
service  at  reduced  cost  to  the  public  —  the  families  in  pain  who  come  to  the  court  for 
compassionate  assistance  and  determination  of  their  family  law  disputes,  and  all  the  citizens 
who  bear  the  cost  of  providing  and  sustaining  the  justice  system.  The  conversion  was 
managed  by  the  collaborative  efforts  of  a  team  of  judges,  court  administrators,  lawyers, 
representatives  from  institutional  litigants  and  resources  providing  services  to  the  court  The 
conversion  was  funded  by  the  recognition  that  capitalization  expense  would  be  more  than 
compensated  by  permanently  reduced  administrative  and  legal  costs.  The  conversion 
succeeded  because  of  the  democratic  participation  of  the  collaborators,  their  commitment 
to  case  management  and  their  persistence  to  that  end. 

Since  conversion,  the  court  has  received  many  written  enquiries  from  interested 
governments,  court  managers,  judges  and  court  resource  groups  in  Ontario  and  other 
jurisdictions.  The  enquiries  and  questions  prompted  the  writing  of  this  Guide.  What  follows 
represents  the  Toronto  court’s  individual  and  collective  experience  and  suggestions  for 
successful  case  management  implementation.  The  authors  of  chapters  were  major 
collaborators  in  a  shared  achievement.  Generic  references  will  help  the  reader  to  focus  on 
the  processes  and  not  to  be  distracted  by  any  differences  in  family  law  legislation:  regardless 
of  whether  child  protection  or  family  property  division  is  within  the  jurisdiction  of  a 
particular  family  court,  the  protocol  for  the  introduction  of  case  management  is  the  same. 

The  authors  remain  enthusiastic  advocates  of  case  management  and  its  benefits  to  all  the 
people  who  come  to  the  family  court 


M.J.H. 

J.C.M.J. 
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The  Principles  of  Case  Management 


Chapter  I 

THE  PRINCIPLES  OF  CASE  MANAGEMENT  * 


Case  management  is  a  system  in  which  the  movement  of  a  case  from  commencement  to 
disposition  is  supervised  by  the  court  and  governed  by  specified  time  frames.  In  a  case- 
managed  court  emphasis  is  placed  on  early  settlement  discussions,  meaningful  court 
appearances  and  consistent  judicial  supervision.  The  goal  of  case  management  is  to  provide 
an  organizational  framework  within  which  the  processes  and  outcomes  of  family  law  cases 
are  governed  by  the  principles  of  efficiency,  effectiveness  and  fairness. 


WHY  IS  CASE  MANAGEMENT  NECESSARY? 

Case  management  is  a  response  to  the  unnecessary  financial  and  emotional  cost  of  family 
law  disputes.  In  a  traditional  system,  these  costs  are  burdensome  because  of  the  length  of 
time  required  to  complete  a  case.  There  are  too  many  adjournments,  unproductive  court 
appearances  and  unnecessary  interlocutory  steps.  Settlement  discussions  occur  not  at  all  or 
too  late  in  the  process.  When  a  trial  is  scheduled,  the  waiting  time  is  excessive  and  the 
actual  trial  is  unduly  protracted. 

In  multi-judge  courts,  cases  move  from  judge  to  judge;  no  judge  takes  responsibility  for 
monitoring  the  progress  of  the  case  through  the  system.  The  lawyers  have  to  update  the 
presiding  judge  at  each  court  attendance  on  the  facts,  issues  and  arguments,  thereby 
increasing  the  cost  to  the  parties.  There  is  no  assessment  of  the  length  of  time  required  for 
each  court  appearance,  which  means  that  cases  are  given  insufficient  attention  or  are 
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Ontario  Court  of  Justice  (Provincial  Division) 


2  Case  Management  in  the  Family  Court 


adjourned  to  another  date.  All  these  factors  create  delay,  expense  and  emotional  turmoil 
for  the  parties. 

In  a  case-managed  court,  the  application  of  time  guidelines  at  each  stage  of  the  proceeding 
ensures  the  resolution  of  the  case  at  the  earliest  possible  stage  with  the  least  possible  court 
attendances.  The  early  continuous  active  intervention  of  the  same  case  management  judge 
focusses  the  parties  and  their  lawyers  from  the  beginning  on  the  principles  of  co-operation, 
disclosure,  negotiation  and  settlement.  In  a  system  where  settlement  discussions  are 
obligatory  before  the  positions  of  the  parties  harden,  more  resolutions  are  effected  without 
the  necessity  of  argued  motions  and  trials.  The  language  of  settlement  is  encouraged  over 
the  terminology  of  the  adversarial  system. 

Each  judge  has  an  individual  calendar  system.  Appointments  can  be  booked  throughout  the 
judicial  day.  The  duration  of  each  appointment  can  be  determined  by  the  case  management 
judge  on  consultation  with  the  parties  and  their  lawyers.  This  scheduling  system  by 
appointment  times  of  a  specified  length  ensures  that  the  case  will  be  reached  promptly  and 
will  be  given  the  time  and  attention  the  case  requires. 

Time-consuming,  expensive  and  counter-productive  steps  are  discouraged  by  the  case 
management  judge.  Delay  tactics  and  unfair  strategies  are  reduced  because  each  step  in  the 
case  is  heard  by  the  same  judge.  The  case  management  judge  hears  all  interlocutory 
motions  and  participates  in  all  settlement  discussions  at  court,  and  thus  he  or  she  becomes 
familiar  with  the  issues  and  dynamics  in  the  case.  If  a  trial  is  necessary,  the  issues  are 
defined;  the  evidence  is  focussed;  and  the  overall  length  of  the  trial  is  shortened. 

All  of  these  features  of  a  case-managed  court  address  the  causes  of  delays,  thereby  reducing 
the  cost  to  the  parties.  Case  management  is  necessary  because  it  ensures  that  cases  are 
determined  on  their  merits,  not  on  the  emotional  and  financial  exhaustion  of  the  parties. 


WHAT  IS  CASE  MANAGEMENT? 

Although  there  are  various  models  of  case  management,  this  guide  is  proposing  the  system 
that  is  the  most  effective  in  the  management  of  family  law  cases.  In  a  comprehensive  same- 
judge  system,  each  case  filed  in  court  is  assigned  at  the  start  of  the  proceeding  to  a  judge 
who  is  responsible  for  the  progress  and  resolution  or  disposition  of  the  case  within  specified 
time  frames. 

The  key  elements  of  this  system  are  as  follows: 

1)  Active  management  of  each  case  through  judicial,  legal  and  administrative 
collaboration. 
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2)  Entry  into  the  system  at  time  of  filing. 

3)  Same-judge  supervision. 

4)  Interventionist  role  of  judge. 

5)  Focussed  settlement. 

6)  Timetable  driven  process. 

First,  the  court  is  assuming  responsibility  for  the  flow  and  outcome  of  each  case,  by  assigning 
each  case  to  a  specified  judge  and  by  fixing  the  dates  by  which  each  step  in  the  proceeding 
must  be  completed.  In  order  to  accomplish  this  goal,  the  key  sectors  in  the  court  system, 
namely  the  judiciary,  the  bar,  the  administration  and  the  support  services,  must  collaborate 
in  the  delivery  of  this  system.  The  court  is  active  in  the  management  of  its  case  inventory. 

Second,  the  assignment  of  each  case  to  the  case  management  judge  occurs  at  the  beginning 
of  the  proceeding.  To  be  effective,  the  case  management  system  must  be  applied  to  all 
cases  from  the  point  of  entry  into  the  system.  If  the  lawyers  or  litigants  are  allowed  to 
choose  which  cases  are  supervised  or  at  what  stage  in  the  proceeding  mandatory 
management  is  applied,  the  underlying  responsibility  of  the  court  for  its  own  processes  is 
compromised.  One  of  the  main  purposes  of  case  management  is  the  earliest  possible 
resolution  of  the  case  in  accordance  with  the  principles  of  fair  processes  and  fair  outcomes. 
Intervention  by  a  judge  at  the  beginning  of  each  case  is  crucial  to  encourage  early 
identification  of  the  issues  and  early  settlements. 

Third,  one  judge  is  assigned  to  each  case  at  filing  and  this  judge  remains  as  the  case 
management  judge  up  to  and  in  some  cases  including  the  trial.  For  many  reasons,  the  most 
effective  case  monitoring  occurs  when  the  parties  appear  each  time  before  the  same  judge. 
The  judge  becomes  familiar  with  the  issues  and  the  dynamics  of  the  case.  Less  preparation 
time  is  required  by  the  parties,  their  counsel  and  the  judge  because  the  case  management 
judge  is  knowledgeable  about  the  case.  Inconsistent  judicial  approaches  are  avoided. 

Fourth,  the  role  of  the  case  management  judge  is  to  monitor  the  progress  of  the  case  at  each 
stage  of  the  proceeding  to  ensure  a  resolution  in  an  effective  and  timely  manner.  The  case 
manager  is  able  to  control  the  process  by  giving  directions  and  enforcing  the  governing  rules 
and  time  frames.  Unnecessary  steps  and  non-helpful  strategies  can  be  discouraged  by  the 
judge.  Lawyers  can  insist  on  compliance  with  the  rules  and  timetable,  and  so  delay  tactics 
can  be  curbed.  The  case  management  judge  may  direct  what  disclosure  is  to  be  provided. 
The  hearing  of  triable  issues  can  be  expedited  in  appropriate  cases.  If  a  trial  is  necessary, 
the  triable  issues  are  agreed  upon.  There  are  mandatory  discussions  before  a  judge  in 
preparation  for  the  trial  about  the  quantity  and  quality  of  the  evidence  to  be  advanced  at 
trial. 
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Fifth,  the  goal  of  the  case  management  judge  is  to  assist  the  parties  and  their  lawyers  to 
resolve  the  case  as  early  as  possible.  The  focus  is  on  resolution,  not  litigation.  The  issues 
are  clearly  identified;  the  non-contentious  matters  are  settled;  and  appropriate  strategies  for 
resolving  the  contentious  aspects  of  the  case  are  discussed.  If  assessments,  mediation  or 
appraisals  are  appropriate,  the  case  management  judge  may  direct  the  parties  to  such 
services.  Litigation  is  discouraged;  settlement  is  encouraged. 

Last,  a  written  timetable  governs  the  overall  duration  of  the  case  from  filing  at  court  to 
disposition.  The  steps  within  each  type  of  proceeding  are  defined.  The  timetable  sets  out 
the  maximum  length  of  time  within  which  each  of  these  stages  must  be  completed.  The 
timetable  can  be  extended  only  on  the  approval  of  the  case  management  judge.  At  the  start 
of  each  case,  the  timetable  is  provided  to  the  case  management  judge,  the  parties,  their 
lawyers,  and  to  the  appropriate  court  staff,  to  ensure  compliance  with  the  timetable  by  all 
the  participants  in  the  system.  Written  time  frames  keep  everyone  —  the  judge,  the  lawyers 
and  the  parties  —  cognizant  of  the  passage  of  time,  so  that  every  step  taken  in  the  conduct 
of  the  case  is  necessary  and  helpful 


HOW  CASE  MANAGEMENT  WORKS 

A  case-managed  court  is  governed  by  a  set  of  written  rules  including  a  timetable  or  schedule 
of  events.  The  rules  define  each  stage  in  the  proceeding,  the  purpose  of  each  stage  and  a 
time  frame  within  which  each  stage  must  be  completed. 

The  following  stages  are  typical  of  a  case  management  system  for  family  law  cases: 

1)  The  first  meeting,  planning  meeting  or  case  conference. 

2)  The  second  meeting,  pre-trial  or  settlement  conference. 

3)  The  trial  management  conference. 

4)  The  trial. 

The  stages  and  deadlines  in  a  case  management  timetable  depend  on  the  type  of  family  law 
case.  For  example,  the  timetable  for  a  child  protection  case  initiated  by  a  state  agency  may 
differ  from  a  custody,  access  or  support  case.  The  timetable  reflects  the  requirements  of 
various  categories  of  cases. 
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A  timetable  may  be  structured  in  the  following  ways: 


11  Child  Protection  Cases 

Steps  in  the  Proceeding 

To  be  Completed  Within  Not  More  Than 

Service  and  Filing  Completed 

5  days 

Case  Conference 

35  days 

Settlement  Conference 

80  days 

Trial  Management  Conference 

100  days 

Trial 

120  days 

21  Custody.  Access  &  Support  Cases 

Step  in  the  Proceeding 

To  be  Completed  Within  Not  More  Than 

Service  and  Filing  of  Originating 
Documents 

30  days 

Service  and  Filing  of 

Responding  Documents 

70  days 

Case  Conference 

80  days 

Settlement  Conference 

140  days 

Trial  Management  Conference 

170  days 

Trial 

230  days 

The  first  appearance  before  the  case  management  judge  is  an  organizational  and  planning 
meeting.  This  case  conference  is  scheduled  as  early  as  possible  after  the  proceeding  is 
commenced.  The  parties  and  their  counsel  should  be  present  before  the  judge.  As  one  of 
the  goals  of  case  management  is  to  encourage  the  parties  to  participate  in  the  search  for  a 
resolution,  it  is  counter-productive  to  exclude  them  from  the  discussions  or  the  process  at 
any  stage.  It  is  particularly  crucial  that  the  parties  and  their  counsel  have  an  open  and  frank 
discussion  about  the  issues  at  this  early  stage.  Judges  should  be  encouraged  to  speak  directly 
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to  the  parties:  judges  gain  better  insight  into  the  underlying  motivations  of  each  party  and 
the  litigants  have  more  direct  and  more  effective  access  to  the  judge. 

At  this  first  stage,  the  case  management  judge,  on  consultation  with  the  parties  and  their 
lawyers,  identifies  all  the  issues.  The  issues  that  are  readily  resolvable  are  settled.  The 
contested  issues  are  clearly  defined  and  ways  to  resolve  them  are  discussed.  Such  strategies 
may  include  verbal  or  written  requests  for  disclosure,  production  of  pertinent  documents, 
referrals  to  a  qualified  expert  for  an  assessment  or  appraisal,  or  retaining  the  services  of  a 
professional  mediator  or  arbitrator.  A  plan  is  formulated  for  the  resolution  of  the  disputed 
issues  and  this  plan  is  set  out  in  writing  by  the  judge  on  a  memorandum  for  that  appearance. 
The  plan  states  clearly  what  the  expectations  on  each  party  are  and  by  what  date  the  tasks 
are  to  be  completed. 

The  case  management  judge  may  make  a  procedural  order,  give  directions,  make  an  order 
for  interim  relief,  refer  an  issue  for  alternative  dispute  resolution,  or  expedite  a  hearing  if 
no  further  meetings  are  necessary  or  productive. 

At  the  conclusion  of  the  first  meeting,  an  appointment  of  a  specified  duration  is  scheduled 
before  the  case  management  judge  for  the  second  stage,  namely  the  settlement  conference. 
The  case  management  judge  will  give  instructions  whether  a  settlement  conference  brief  is 
required  and  what  steps  must  be  completed  by  what  date  prior  to  the  settlement  meeting. 

The  purpose  of  this  second  stage  meeting  is  to  continue  to  focus  on  settlement  by  a  further 
narrowing  of  the  contentious  issues.  Each  party  must  fully  disclose  his  or  her  position  on 
each  issue,  the  reasons  in  detail  for  that  position  and  the  evidence  in  support  of  that 
position.  All  assessments,  appraisals  or  reports  are  reviewed  in  an  effort  to  explore 
consensus  and  areas  of  possible  settlement. 

If  the  case  cannot  be  settled  in  its  entirety,  the  conduct  of  the  trial  is  discussed.  The  parties 
agree  on  the  triable  issues.  A  statement  of  those  facts  not  in  dispute  is  agreed  upon. 
Witness  lists  are  exchanged  and  court  attendance  by  those  witnesses  whose  evidence  is  not 
required  or  whose  evidence  can  be  submitted  in  written  form  is  waived.  Trial  briefs  are 
prepared  containing  exhibits  that  are  being  filed  on  consent.  The  judge  conducts  meaningful 
discussions  with  the  parties  and  counsel  to  arrive  at  as  accurate  an  estimate  of  trial  time  as 
possible.  Firm  trial  dates  are  set  consistent  with  the  timetable  requirements  for  completion 
of  the  case. 

The  trial  management  conference  is  conducted  by  the  judge  who  will  hear  the  trial. 
Although  the  case  management  rules  often  exclude  the  case  management  judge  from  hearing 
the  trial,  a  persuasive  argument  can  be  made  that  the  trial  judge  should  be  the  case 
management  judge.  Who  else  best  knows  the  parties  and  the  issues  and  can  fairly  and 
expeditiously  conduct  the  trial?  At  the  trial  management  conference,  those  matters  that  only 
the  trial  judge  can  determine  are  addressed,  such  as  jurisdictional  rulings  and  preliminary 
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evidentiary  issues.  Directions  can  be  given  about  the  order  of  witnesses.  The  estimate  of 
trial  time  is  confirmed  or  adjusted,  depending  on  the  outcome  of  the  preliminary  matters. 

In  addition  to  these  five  stages,  any  interim  proceedings  of  a  procedural  or  substantive 
nature  may  be  brought  at  any  time  before  the  case  management  judge.  By  assigning  each 
case  to  a  specified  judge  and  by  adopting  an  individual  calendar  system  for  each  case 
management  judge,  the  parties  are  able  to  request  an  appointment  time  to  hear  these 
motions  in  a  time  slot  available  to  the  judge  and  convenient  to  the  parties.  The  case 
management  judge  should  have  the  flexibility  to  explore  the  resolution  of  these  motions  on 
an  informal  basis  through  discussion  with  the  parties  and  their  lawyers.  If  a  resolution  is  not 
reached  on  these  interim  matters,  the  motions  can  be  argued  formally  before  the  same  case 
management  judge. 

An  innovation  made  possible  in  a  same-judge  case  management  system  is  the  use  of  a  pre¬ 
printed  motion  form  to  obtain  procedural  and  substantive  orders.  The  form  is  completed 
by  one  party  and  served  and  filed  by  facsimile  transmission  or  electronic  mail  on  the  other 
party  and  the  court  The  case  management  judge  to  which  the  case  is  assigned  reviews  the 
request  and  writes  his  or  her  response  on  the  form.  The  judge’s  endorsement  is  immediately 
transmitted  back  to  the  parties,  as  well  as  any  instructions  by  the  judge  to  the  administrative 
staff  about  updating  of  the  file. 

This  motion  form  can  be  utilized  for  many  purposes  including: 

•  To  request  an  adjournment; 

•  To  request  an  extension  of  the  timetable; 

•  To  request  that  a  motion  be  heard  by  teleconference; 

•  To  request  interim  and  final  orders  on  consent; 

•  To  request  substitutional  service,  or  a  ruling  that  all  reasonable  efforts  to 
serve  a  party  have  been  made; 

•  To  request  clarification  of  an  order; 

•  To  request  an  order  for  an  assessment; 

•  To  request  an  order,  on  consent,  for  permission  to  conduct  blood  tests  and  to 

file  the  results  as  evidence; 


To  request  an  order  for  disclosure; 
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•  To  request  a  date  for  an  unopposed  hearing; 

•  To  request  an  amendment  of  an  order; 

•  To  seek  directions;  or 

•  For  any  other  appropriate  use,  as  directed  by  the  judge. 

Through  the  use  of  this  simple  form  to  seek  relief,  numerous  court  attendances  are  avoided, 
routine  scheduling  matters  are  expedited,  consent  orders  and  unopposed  orders  are 
efficiently  obtained  and  judicial  resources  are  better  utilized.  The  savings  to  the  parties  and 
the  court  system  in  terms  of  time  and  money  are  significant. 


SUMMARY 

Case  management  provides  a  comprehensive  system  for  the  flow  of  cases  through  the  court 
The  three  guiding  principles  of  efficiency,  effectiveness  and  fairness  are  achieved  by 
adherence  to  this  model  of  judicial  supervision  and  time-management 

The  system  is  efficient  because  the  best  possible  use  of  legal  and  judicial  resources  is 
achieved.  The  expectation  is  that  lawyers  will  be  prepared  at  each  stage  and  judges  will  be 
fully  cognizant  of  all  aspects  of  each  case.  Delays  are  significantly  reduced  by  adherence  to 
the  timetable  and  schedule  of  events.  Each  court  attendance  has  a  necessary  purpose.  Only 
the  steps  that  further  a  resolution  are  permitted  and  time-consuming  unproductive  tactics 
are  disallowed. 

Effectiveness  is  accomplished  by  the  consistent  monitoring  of  procedures  and  outcomes  by 
the  same  judge.  The  emphasis  on  a  settlement  that  depends  on  the  involvement  of  the 
parties  themselves  enhances  their  commitment  to  and  compliance  with  the  negotiated 
resolution. 

Finally,  fairness  is  assured  if  the  processes  are  equitable  to  both  parties,  without  favour  to 
those  with  the  financial  and  emotional  stamina  to  outlast  and  outmanoeuvre  the  other  party. 
If  the  outcomes  reflect  reasonable  solutions  appropriate  to  the  needs  and  circumstances  of 
each  party,  a  fair  and  compassionate  resolution  has  been  achieved. 

A  case  management  system  is  capable  of  delivering  this  quality  of  process  and  outcome.  It 
challenges  the  key  sectors  namely  the  judiciary,  the  lawyers,  the  administrators  and  the 
support  services,  to  aim  for  the  highest  standards  of  professionalism,  accountability  and 
public  service  in  the  resolution  of  family  law  issues. 
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Chapter  II 

CREATING  A  CASE-MANAGED  COURT: 
THE  OPERATIONS  COMMITTEE  * 


An  operations  committee  is  the  hub  for  the  conception  and  implementation  of  a  case 
management  system.  It  is  essential  that  such  a  committee  be  formed  to  begin  the  process 
of  implementing  case  management. 


COMPOSITION  OF  OPERATIONS  COMMITTEE 

Consistent  with  the  principles  of  case  management,  representation  must  include  bench,  bar 
and  administration.  Initially,  representatives  from  these  groups  should  be  interested  in 
developing  case  management.  It  is  not  essential  that  a  senior  judge  or  the  veteran  bar 
members  comprise  this  committee.  In  time,  however,  their  support  will  be  important. 

The  other  group  of  stakeholders,  who  must  also  be  present  at  an  operations  committee,  is 
the  agencies  and  organizations  that  routinely  conduct  business  at  the  family  court  These 
may  include  child  protection  agencies,  the  legal  aid  plan,  child  advocate  agencies,  mediation 
or  other  dispute  resolution  services,  support  enforcement  agencies,  social  assistance  agencies 
responsible  for  collecting  support  and  clinical  assessment  agencies. 

It  can  be  seen  from  the  above  list  of  stakeholders  that  the  operations  committee  is  quite 
different  from  conventional  bench  and  bar  committees  that  may  have  been  operating  at 
some  court  locations.  With  the  various  interests  being  represented,  each  stakeholder  can 
begin  to  formulate  ideas  towards  the  creation  of  a  case  management  regime. 


Richard  Andreansky 
Barrister  &  Solicitor 
Toronto,  Ontario 
Canada 
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HOW  TO  GET  TO  THE  FIRST  MEETING 

Although  it  has  been  expressed  that  case  management  is  a  bar-driven  initiative,  it  is 
important  for  the  first  meeting  to  get  off  the  ground  whether  it  be  driven  by  a  lawyer,  judge 
or  administrator.  Typically,  someone  feels  that  case  management  is  a  good  thing  and  is 
interested  in  promoting  it  at  a  site.  Ultimately,  it  does  not  matter  who  takes  the  initiative 
as  long  as  the  idea  takes  off.  Once  the  preliminary  interest  has  been  demonstrated,  the 
initiator  should  contact  the  suggested  stakeholders  and  set  up  the  first  meeting. 

The  operations  committee  should  be  no  larger  than  twenty  to  twenty-five  members.  It 
obviously  can  be  smaller  than  that  if  everyone  is  represented.  Beyond  a  certain  number,  it 
becomes  difficult  to  obtain  input  from  everyone. 


FIRST  MEETING  AND  OPERATIONS  COMMITTEE  FORMALITIES 

At  the  first  meeting,  it  would  be  helpful  to  unveil  the  objectives  of  case  management  and 
to  set  a  preliminary  track  for  future  meetings.  Case  management  is  an  evolutionary  process 
and  a  commitment  by  the  stakeholders  to  proceed  is  significant.  A  target  date  should  be  set 
for  implementation. 

A  suggested  structure  of  the  committee  is  to  have  a  chair  of  operations,  a  vice-chair  who 
would  substitute  for  the  chair  and  a  secretary  to  record  minutes.  Representatives  from 
bench,  bar  and  administration  should  fill  these  positions.  All  other  stakeholders  are 
members  of  the  committee.  The  court  site  should  function  as  the  central  repository  for  all 
minutes,  correspondence  and  information. 

Meetings  can  be  held  every  two  weeks  and  either  more  or  less  frequently  depending  upon 
the  tasks  that  the  committee  faces.  A  suggested  meeting  time  would  be  at  8:00  or  8:15  in 
the  morning  to  accommodate  all  participants  and  the  meeting  should  last  no  longer  than  an 
hour  and  a  half.  Meetings  should  be  set  for  the  same  day,  such  as  every  second  Wednesday, 
so  that  people  can  plan  and  dedicate  the  appropriate  time. 

Minutes  of  the  previous  meeting  and  the  agenda  should  be  circulated  in  advance  of  the  next 
meeting. 


AFTER  THE  FIRST  MEETING,  WHAT  NEXT? 

To  run  a  case  management  system,  there  must  be  a  set  of  rules  in  place.  The  rules  that  are 
formulated  will  mirror  the  system  that  the  stakeholders  wish  to  create.  Rules  may  deal  with 
the  timetable  of  events  during  a  case,  what  those  events  are  and  when  they  are  expected  to 
be  met,  the  various  notices  and  documentary  requirements,  the  powers  of  judges  and 
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expectations  from  lawyers  and  clients  in  the  process,  just  to  name  a  few.  Consideration 
should  be  given  to  practice  directions  that  are  more  administrative  in  nature  and  consensus 
should  be  obtained  from  all  groups  prior  to  implementation.  A  sample  set  of  Rules  for  a 
family  court  site  is  reproduced  at  Appendix  A. 

Once  there  is  a  statutory  framework  in  place  for  case  management,  the  goal  of  the 
operations  committee  is  to  transform  existing  structures  into  ones  that  will  allow  for  the 
implementation  of  case  management  Each  of  the  stakeholders  must  perform  a  review  of 
its  current  operations  and  attempt  to  forecast  how  existing  ways  of  doing  business  need  to 
be  changed  or  refined  to  deliver  the  case  management  system.  For  example,  if  assessments 
historically  take  a  certain  period  of  time  to  perform  and  the  case  management  timetable 
requires  them  to  be  completed  by  a  certain  date,  ideas  need  to  be  generated  how  the 
assessment  process  can  be  shortened  or  how  the  timetable  can  be  adjusted. 

This  process  of  re-examining  has  often  been  termed  “business  process  re-engineering”.  It 
challenges  all  the  stakeholders  seriously  to  examine  ways  that  they  have  done  business  in  the 
past  and  it  may  require  them  to  come  up  with  new  processes. 

Once  each  of  the  stakeholders  has  completed  its  own  examination,  it  can  report  the  results 
to  the  operations  committee. 


THE  “TYPICAL”  OPERATIONS  COMMITTEE  MEETING 

The  agenda  might  be  fashioned  in  such  a  way  that  each  stakeholder  will  report  at  each 
meeting.  The  chair  should  also  be  sensitive  to  various  other  agenda  items  that  may  arise 
from  time  to  time  and  that  should  be  discussed. 

Often,  issues  arise  at  a  meeting  that  require  further  discussion.  Such  discussion  might  be 
diverted  to  ad  hoc  subcommittees.  For  example,  if  administration  has  targetted  the  existing 
inventory  of  cases  to  be  tried  as  a  potential  problem  for  the  implementation  of  case 
management,  then  a  subcommittee  should  be  struck  to  discuss  these  issues  in  greater  detail. 
Once  again,  representatives  from  major  stakeholders  should  also  be  at  the  subcommittee 
meetings  providing  input  and  potential  solutions  to  any  perceived  problems. 

The  subcommittee  would  then  come  up  with  recommendations  and  report  to  the  operations 
committee  as  a  whole. 

Other  examples  of  subcommittee  work  would  be  a  communications  function  to  advise 
members  of  the  bar  of  the  implementation  of  case  management  and  what  the  bar  must  do 
to  prepare  for  case  management.  Another  subcommittee  may  be  involved  in  the  education 
function  of  training  all  users  of  what  the  new  system  will  be  like.  Once  the  function  of  a 
subcommittee  has  been  fulfilled,  there  is  no  reason  for  that  subcommittee  to  meet  again 
unless  similar  problems  recur. 


12  Case  Management  in  the  Family  Court 


THE  BUSINESS  PLAN 

After  the  process  of  systemic  review  has  taken  place,  the  proposal  of  physically  putting  case 
management  into  a  site  entails  the  formulation  of  a  business  plan.  The  additions  or  the 
enhancements  will  typically  be  taking  place  at  the  court  This  may  involve  the  purchase  of 
computer  equipment,  the  development  of  a  software  program  and  the  re-assignment  of 
existing  staff  to  new  roles.  Although  the  budgetary  process  in  the  past  fell  to  administrators 
alone,  case  management  requires  that  all  stakeholders  contribute  towards  the  formulation 
of  a  business  plan. 

In  the  development  of  a  software  system  to  run  case  management,  all  users  must  be 
canvassed  and  provide  input  as  to  what  the  software  system  should  provide  to  deliver  an 
effective  case  management  system.  This  applies  whether  the  software  program  is  created 
“from  scratch”  or  bought  “off  the  shelf’.  Each  stakeholder  has  an  investment  in  a  system 
that  not  only  addresses  the  court’s  immediate  needs  but  also  addresses  the  requirements  of 
all  users.  For  example,  if  bar  members  wish  to  access  information  through  technology,  such 
as  remote  modem  access,  then  the  bar  must  set  out  its  needs,  while  the  administration  and 
the  bench  must  address  the  kind  of  information  they  are  willing  to  release  and  how  it  can 
remain  secure. 

From  another  vantage  point,  all  users  must  be  consulted  about  the  kind  of  statistical  data 
that  a  case  management  software  program  can  generate.  If  one  of  the  stakeholders  requires 
certain  statistical  information  and  it  can  be  produced  from  the  prototype  program,  this  kind 
of  requirement  should  also  be  addressed. 

With  the  assistance  of  technical  consultants  usually  provided  by  administration  from  existing 
resources,  user  groups  can  be  realistically  informed  about  what  can  be  done  and  what  cannot 
be  done. 

This  collaborative  effort  to  prepare  a  business  plan  ensures  the  development  of  a  system 
that  meets  the  needs  of  all  user  groups.  It  also  provides  a  level  of  excitement  in  the  spirit 
of  reform. 

In  times  of  scarce  economic  resources  and  limited  government  funding,  the  other  component 
of  a  viable  business  plan  is  to  demonstrate  the  cost  savings.  These  not  only  include  savings 
generated  by  administration  and  the  delivery  of  a  case  management  regime  but  costs  saved 
by  all  the  user  groups.  For  example,  it  is  persuasive  that,  if  routine  adjournments  or  motions 
for  non-substantive  procedural  relief  can  be  conducted  by  way  of  fax  or  conference  call  and 
not  require  lawyers’  time  to  attend  at  court,  then  cost  savings  can  be  effected  to  legal  aid 
plans  and  to  all  clients.  The  quantification  of  costs  savings  by  each  of  the  stakeholders 
ultimately  persuades  funding  bodies  that  the  investment  of  initial  costs,  where  required, 
represents  money  well  spent. 
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Finally,  the  funding  authorities  are  persuaded  by  the  spirit  of  collaboration  and  responsible 
co-management  of  limited  resources. 


THE  CRITICAL  PATH 

Assuming  that  the  business  plan  has  been  accepted  by  the  funding  body,  it  is  now  time  to 
plan  the  countdown  to  implementation  of  case  management  The  day  that  the  computer  is 
turned  on  and  the  software  hums  requires  meticulous  planning  and  a  constant  monitoring. 
While  each  of  the  user  groups  is  gearing  up  towards  the  eventual  day,  the  co-ordination  for 
overall  planning  must  rest  with  the  operations  committee. 

At  this  point,  it  is  likely  that  various  subcommittees  will  be  struck  and  will  be  meeting 
frequently.  Examples  of  the  types  of  subcommittees  are  set  out  below. 

The  actual  target  day  should  be  fixed  and  the  steps  leading  up  to  it  should  be  planned.  A 
master  calendar  should  highlight  when  certain  preparatory  events  are  to  be  fulfilled.  This 
is  what  is  referred  to  as  a  critical  path. 

Some  of  the  considerations  leading  to  implementation  day  are:  staff  training,  bar  education, 
orientation  and  a  procedural  manual,  computer  training  for  judges,  testing  of  the  software 
program,  planning  a  back-up  system  and  a  scheduling  and  transition  strategy. 

During  this  active  time  period,  the  subcommittees  will  be  meeting  frequently  and  reporting 
to  the  operations  committee.  All  final  details  have  to  be  worked  out  in  preparation  for 
implementation  day.  As  everyone  has  worked  hard  to  get  to  opening  day,  consideration 
should  be  given  to  a  formal  recognition  of  the  collaborative  efforts. 


POST-IMPLEMENTATION 

After  the  case  management  system  is  in  place,  the  operations  committee  must  still  continue 
to  meet  to  monitor  the  program.  As  time  passes,  the  frequency  of  meetings  may  be  less 
than  before.  Any  new  system  requires  adjustments  and  refinements.  Unless  there  is  an 
ongoing  monitoring  of  the  system,  the  very  system  that  all  stakeholders  have  worked  very 
hard  to  build  will  not  continue  to  be  effective  and  responsive. 

The  positions  of  chair,  vice -chair  and  secretary  should  be  rotated  among  the  principal 
stakeholders  on  a  yearly  or  biennial  basis.  This  rotation  also  ensures  that  no  one  group 
dominates  the  operations  committee  and  provides  balance. 
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Chapter  III 
TECHNOLOGY  * 


INTRODUCTION 

The  purpose  of  this  chapter  is  to  outline,  in  a  generic  sense,  the  issues  to  be  considered 
when  a  decision  is  made  to  automate  a  court  operation1.  It  is  important  to  understand  that 
the  more  time  that  is  spent  up  front  on  the  planning  phases,  the  less  time  will  have  to  be 
spent  on  the  implementation  phases.  In  addition,  the  implementation  phase  will  run  more 
smoothly  with  less  staff,  judiciary  and  client  frustration  when  sufficient  time  is  spent  planning 
automation.  It  should  be  kept  in  mind  that  ordering  equipment  and  software  is  one  of  the 
last  steps  in  the  automation  process. 

This  chapter  reviews  the  need  for  and  format  of  business  cases  and  follows  it  with  a 
description  of  the  systems  development  life  cycle.  It  highlights  the  user  requirements  phase 
and  the  role  of  the  project  manager  and  explores  the  issues  that  require  consideration  in  any 
choice  between  commercial  and  customized  software.  The  basic  requirements  for  a  case 
management  system  are  outlined. 


1  While  the  emphasis  in  this  chapter  is  on  automation,  case  management  can  be  achieved  with  a  manual 
process.  Many  of  the  same  steps  should  be  followed  to  define  and  set  up  the  manual  process. 


*  Gillian  Carson 

Manager,  Operational  Planning 
Toronto  Region 

Ministry  of  the  Attorney  General 

Province  of  Ontario 

Canada 
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BUSINESS  CASES 

The  first  step  in  any  automation  project  is  to  review  and  detail  what  it  is  the  system  is  trying 
to  do.  One  of  the  best  ways  to  focus  thoughts  and  to  complete  this  task  is  to  write  a 
business  case.  A  business  case  is  a  document  that  details  for  the  novice  reader  what  tasks 
are  to  be  automated  and  how  the  automation  will  be  achieved.  The  business  case  can: 

•  help  to  clarify  needs  and  options; 

•  help  others  to  understand  those  needs  and  proposed  solutions; 

•  identify  resources  that  will  be  required  (money  and  people);  and 

•  help  to  compete  successfully  for  limited  resources. 

Every  business  case  should  contain  the  following  six  major  categories: 

1)  Summary  of  Equipment  and  Software 

•  The  purpose  of  this  section  is  to  detail  exactly  what  needs  to  be 
purchased.  If  there  is  a  vendor  of  record,  his  or  her  detailed 
specifications  should  be  used. 

2)  Background  and  Purpose 

•  The  purpose  of  this  section  is  to  provide  the  reader  with  a  brief 
background  of  the  project  and  why  automation  will  help. 

•  This  section  summarizes  the  needs  and  explains  what  led  up  to  this  and 
why  the  equipment  specified  in  section  1  needs  to  be  bought 

3)  Current  Methods 

•  The  purpose  of  this  section  is  to  explain  how  tasks  that  are  to  be 
automated  are  completed  at  present. 

•  It  allows  the  reader  to  understand  what  is  involved  now  to  complete 
the  task. 

•  It  should  detail  the  manual  processes  that  will  be  changed  or 
eliminated. 


It  should  be  kept  simple  and  clear. 
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Task  Accomplishment 

•  The  purpose  of  this  section  is  to  explain  the  benefits  of  the  project  to 
the  organization. 

•  It  should  demonstrate  that  the  costs  of  the  project  are  less  than  the 
benefits: 


-  Benefits  can  be  quantifiable  and  non-quantifiable. 

-  Benefits  include: 

-  revenue  generation; 

-  cost  savings; 

-  government  directive; 

-  productivity  improvement; 

-  cost  avoidance; 

-  improved  customer  service; 

-  cheaper  litigation; 

-  re-engineering  operations;  and 

-  hardware. 

-  Costs  include: 

-  salaries  and  benefits; 

-  fees  for  service  (customized  development); 

-  software; 

-  training; 

-  ongoing  support;  and 

-  other. 

•  It  should  provide  a  list  of  the  deliverables.  It  will  let  people  know 
when  the  project  is  complete. 

Options  Considered 

•  The  purpose  of  this  section  is  to  demonstrate  that  all  feasible  solutions 
have  been  examined  in  a  logical  manner. 

•  It  should  explain  all  options,  the  benefits  and  drawbacks  of  those 
options  and  the  associated  costs. 

•  There  have  to  be  at  least  two  options:  to  proceed  with  the  project;  or 
to  maintain  the  status  quo. 
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6)  Recommended  Option 

•  The  purpose  of  this  section  is  to  inform  the  reader  which  option  is 
recommended. 


THE  SYSTEMS  DEVELOPMENT  LIFE  CYCLE 

Once  the  automation  project  has  been  decided  upon  and  the  business  case  written,  the 
project  plan  must  be  completed.  The  traditional  systems  development  life  cycle  provides 
assistance  in  defining  the  types  of  steps  that  must  be  included  in  a  thorough  project  plan. 

The  traditional  systems  development  life  cycle  includes  the  following  steps2: 

1)  Definition  of  the  Project 

defining  the  scope  of  the  work  that  must  be  completed; 
describing  how  the  process  will  work  from  the  user’s  perspective;  and 
identifying  what  is  to  be  automated. 

2)  General  User  Requirements  (Logical  Design) 

describing,  generally,  what  the  system  will  do; 
describing  data  inputs,  outputs  and  processing  rules;  and 
describing  who  should  have  what  kind  of  access  to  the  data. 

3)  Detailed  User  Requirements  (Physical  Design) 

describing,  specifically,  “how  it  will  be  done”;  and 
filling  in  the  details  of  step  2. 

The  end  product  of  this  step  should  be  a  “User  Requirement  Document”  that  is 
signed  off  by  all  parties  involved  in  the  project  (representatives  from  judiciary,  bar 
and  staff). 


2  These  steps  can  be  modified  and  used  to  deliver  projects  that  are  using  commercial  software  products. 
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4)  Programming 


coding  the  detailed  user  requirements  into  an  operational  system;  this 
can  be  done  in  a  number  of  stages  with  prototypes,  working  templates 
or  pieces  of  the  system; 

testing  and  debugging  by  the  programmer  and  end  users;  and 
writing  technical  documentation. 

5)  Implementation 

bringing  the  system  into  production  or  full  operation; 
training  all  end  users; 
providing  user  manuals; 

converting  existing  data,  if  applicable  and  desired; 

providing  a  plan  for  the  old  and  new  systems  to  run  together  and  then 
moving  completely  to  the  new  system;  and 

providing  user  and  technical  support  for  the  system  after 
implementation. 

6)  Post-Implementation 

evaluating  the  system  against  the  project  definition  and  detailed  user 
requirement; 

evaluating  what  was  done  correctly  and  incorrectly;  and 

identifying  deficiencies  and  enhancements  required. 

The  detailed  User  Requirements  step  requires  a  further  explanation  as  it  is  one  of  the  most 
important  steps.  Building  or  customizing  a  system  is  like  building  a  house  —  without 
architectural  drawings  and  floor  plans,  the  house  will  never  be  built  properly.  Without 
accurate  floor  plans,  the  contractor  will  have  no  idea  of  what  the  home  owner  requires. 
User  requirements  are  the  floor  plans  for  any  system.  The  following  diagram  outlines  typical 
inputs,  outputs  and  processing  rules  that  might  be  specified  in  a  definition  of  user 
requirements  for  a  case  management  system. 
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USER  REQUIREMENTS  FOR  A  SYSTEMS  PROJECT 

PROCESSING 


Rules  for  timetable  events 
Rules  for  courtroom  scheduling 
Rules  for  statistical  counting 


INPUTS 

Party  Information 
Motion  Information 
Case  Conference 
Scheduling 
Hearing  Results 
Support  Payments 


OUTPUTS 

Notices 
Timetables 
Court  Dockets 
Judges’  Schedules 
Support  Cheques 
Statistical  Reports 


The  user  requirements  document  should  include: 

•  input  screen  design; 

•  database  design; 

•  sample  reports; 

•  query  criteria; 

•  all  internal  processing  rules; 

•  security  measures;  and 

•  data  backup  —  how  and  how  often. 

The  end  users  must  be  involved  in  all  steps  of  the  systems  development  life  cycle  to  ensure 
the  systems  professionals  understand  the  requirements  and  that  the  system  will  meet  the 
needs  of  its  users.  The  importance  of  the  end  users  involvement  cannot  be  stressed  enough. 
Without  this  critical  piece,  the  project  can  easily  fail. 


Technology  21 


THE  PROJECT  MANAGER 

Every  successful  project  must  have  a  manager  to  set  objectives,  to  structure  the  project  and 
to  track  progress  against  the  plan.  The  project  manager’s  objective  is  to  produce  a  workable 
plan,  a  committed  team  (including  end  users)  and  a  successfully  complete  project.  In 
addition,  team  spirit,  motivation  and  clear  delegation  are  of  concern  to  the  manager.  The 
manager  needs  to: 

•  establish  a  “baseline  plan”  by  defining  resources  and  schedules; 

•  track  progress  against  the  plan; 

•  spot  trends  and  anticipate  bottlenecks; 

•  replan  when  necessary;  and 

•  maintain  project  budget. 

CUSTOMIZED  OR  COMMERCIAL  SOFTWARE 

One  of  the  major  decisions  to  be  made  in  the  automation  of  case  management  is  whether 
to  build  a  unique  system  or  to  buy  a  system  already  developed.  In  order  to  make  this 
decision,  one  must  be  very  clear  about  one’s  requirements.  One  must  know  what  one’s 
needs  are  before  deciding  if  a  commercial  software  package  can  meet  those  needs.  The 
following  are  some  of  the  issues  to  be  considered  for  this  decision. 
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ISSUE 

CUSTOMIZED 

COMMERCIAL 

Cost-Initial 

•  software  to  run  application 

•  hardware 

•  consulting  services  for 
programmer(s) 

•  project  management 

•  software 

•  hardware 

•  consulting  services  to  make 

changes 

•  project  management 

Cost-Maintenance 

•  consulting  services  — 
programmers  for  enhancements 

•  software  upgrades 

•  support/maintenance  agreements 

•  consulting  services  for  changes  if 
not  covered  by  support  agreement 

•  software  upgrades 

Training 

•  end  user  training 

•  technical  training  for 
programmers 

•  end  user  training 

•  advanced  user  training 
(super-user) 

Implementation 

Time 

•  how  long  will  it  take  to  get  the 

system  up  and  running  — - 
programmed  and  tested 

•  time  can  be  shorter  than 

customized  if  staff  are  properly 
trained  and  user  requirements  well 
defined 

Ability  to  Customize 

•  can  program  anything 

•  usually  own  the  source  code 

•  how  flexible  is  the  product? 

•  can  it  change  easily  to  meet  your 
needs? 

•  you  do  not  usually  own  the  source 
code 

Government 

Technical  Standards 

•  can  write  the  program  in  the 

language/program  that  is 
government  standard 

•  does  the  application  meet  the 

government’s  standard  for 
databases? 

Technical  Support 

•  what  kind  of  support  exists  in 
the  organization? 

•  if  using  government  standard 
products,  support  may  be  more 
readily  available 

•  how  much  support  is  required? 
How  much  training  is  required? 

•  does  the  software  vendor  provide 
support?  How  much? 

•  Do  you  need  your  own  technical 
people?  How  much  training  do 
they  require? 

Whether  one  chooses  to  develop  a  unique  system  or  to  use  commercial  software,  some 
customization  will  occur  and  one  needs  to  plan  for  this  in  advance.  It  is  simply  not  possible 
to  purchase  software  today  and  use  it  tomorrow  in  the  court  office. 


CASE  MANAGEMENT  AND  AUTOMATION 

In  light  of  past  experience,  the  following  are  the  basic  functions  that  need  to  be  included  in 
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every  case  management  system.  Although  there  are  other  more  advanced  functions  that  may 
be  required,  these  are  the  basics: 

1)  File  Tracking 

Basic  data  about  a  file  should  include: 
file  number; 
case  type; 
filing  date; 

parties  and  their  addresses; 

names  and  addresses  of  parties’  lawyers;  and 

list  of  documents  filed. 

2)  Time  Standard  Monitoring 

The  automated  system  must  have  the  ability  to  set  target  dates  and  to  monitor  the 
adherence  to  those  dates.  It  must  accommodate  the  following  input  and  output: 

entering  time  frames  and  events; 

entering  the  type  of  document  filed; 

producing  notices  for  non-compliance;  and 

producing  lists  of  cases  in  “default”. 

3)  Scheduling 

The  system  must  be  able  to  schedule  cases  to  a  specific  official  or  courtroom  by: 
manually  selecting  a  date; 

automatic  scheduling,  on  the  basis  of  pre-defined  criteria; 
preparing  judges’  schedules;  and 
preparing  court  dockets. 
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4)  Monitoring  and  Review 

The  system  must  produce  standard  defined  statistics: 

for  any  period  of  time,  on  the  basis  of  pre-defined  requirements;  and 
if  necessary,  on  an  ad  hoc  basis. 
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Chapter  IV 

ADMINISTRATIVE  RE-ORGANIZATION  * 


The  success  of  case  management  involves  a  radical  change  of  attitude  and  approach  not  only 
by  the  judiciary  and  the  bar,  but  also  by  the  administrative  personnel  of  the  court.  When 
the  decision  is  made  to  implement  case  management,  it  is  imperative  to  involve  the  entire 
staff  in  all  aspects  from  the  initial  planning  stage  to  full  implementation.  The  administrative 
staff  are  an  integral  part  of  the  new  way  of  doing  business. 

The  mandate  of  administration  in  any  re-organization  includes  the  following  tasks: 

1)  To  examine  the  flow  of  documents  through  the  court  from  intake  to  final 
disposition. 

2)  To  establish  procedures  that  promote  comprehensive  simple  processes. 

3)  To  establish  the  essential  administrative  functions  and  determine  the  staff 
requirements  to  fulfill  those  functions. 

4)  To  organize  the  staff  into  appropriate  categories  with  effective  monitoring  and 
supervision  of  their  responsibilities. 

5)  To  determine  the  best  possible  physical  layout  of  work  stations  and  staff  location  to 
maximize  efficiency  and  service  to  the  users  of  the  court. 


Huguette  G.  Malyon 

Court  Services  Manager,  Toronto 

Ministry  of  the  Attorney  General 
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6)  To  develop  and  to  produce  a  procedural  manual  for  use  by  the  staff  that  details  every 
required  process  under  the  case  management  system. 

7)  To  develop  a  training  plan  for  the  staff. 

8)  To  establish  a  strategic  plan  on  consultation  with  the  staff  to  cover  the  transitional 
period  from  the  existing  system  through  to  the  full  conversion  to  a  case  management 
system. 

9)  To  provide  for  ongoing  monitoring  and  further  training  after  case  management  is 
implemented. 

An  analysis  of  the  present  practices  and  procedures  must  be  done  at  an  early  stage  in  the 
planning  schedule.  A  complete  analysis  of  the  flow  of  documents  from  the  time  of  filing  to 
the  completion  of  the  matter  must  be  undertaken,  including  the  identification  of  which  staff 
members  process  the  documents.  A  detailed  outline  of  the  duties  of  each  staff  member  is 
required.  Although  this  analysis  of  each  function  within  the  system  is  a  tedious  task,  it  is 
imperative  to  the  success  of  the  implementation  of  case  management. 

Upon  the  completion  of  the  review  of  present  administrative  practices  and  procedures,  the 
introduction  of  the  new  system  can  begin.  This  re-organization  is  called  “business  process 
re-engineering”.  It  affords  the  administration  the  opportunity  to  eliminate  inefficiencies  and 
duplications  of  functions,  to  take  a  serious  look  at  multistep  processes  and  to  assess  what 
steps  are  essential  to  an  efficient  operation.  Staff  are  notorious  for  setting  up  back-up 
systems  that  are  useless,  labour-intensive  and  time-consuming.  One  comprehensive 
monitoring  mechanism  can  be  devised. 

A  major  problem  in  many  court  offices  is  an  inadequate  filing  system.  The  contents  of  files 
are  disorganized.  Files  are  misplaced.  Documents  are  placed  too  late  or  not  at  all  in  the 
court  file.  A  proper  filing  system  can  be  implemented  on  consultation  with  the  judiciary  and 
the  bar  whose  input  is  essential  to  determine  the  make-up  and  organization  of  a  file. 
Business  process  re-engineering  fosters  the  integration  of  similar  functions,  streamlines 
procedures  and  promotes  an  administration  that  operates  effectively  and  efficiently. 

At  this  point,  it  is  important  to  document  the  new  practices  and  procedures  in  a  staff- 
oriented  manual.  The  manual  should  deal  with  such  administrative  topics  as: 

•  The  opening  of  files  and  assignment  of  cases  to  a  specified  case  management 
judge. 

•  The  preparation  of  the  case  management  timetable. 

•  The  scheduling  of  cases  in  an  individual  calendar  system. 
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•  The  over-all  organization  and  routing  of  files. 

•  The  in-court  maintenance  and  post-court  review  of  files. 

•  The  routing  procedures  for  motion  forms  sent  by  facsimile  transmission  or 
electronic  mail  to  the  court. 

•  Special  instructions  dealing  with  the  scheduling  of,  routing  of,  and  follow-up 
on  interlocutory  motions. 

•  The  preparation,  approval,  signing  and  distribution  of  orders. 

•  Instructions  for  specific  types  of  cases;  for  example,  motions  without  notice, 
expedited  hearings,  emergency  apprehensions,  warrants  and  extra-provincial 
matters. 

After  the  procedural  manual  is  prepared,  orientation  sessions  for  all  staff  should  be 
scheduled.  These  training  sessions  are  crucial  to  a  smooth  anxiety-free  transition  to  case 
management  The  use  of  staff  members  to  facilitate  these  training  sessions  helps  to  gain 
acceptance  for  the  changes.  There  will  be  a  sense  of  “ownership”  in  the  new  process  by  the 
front-line  administrative  staff. 

Another  administrative  task  is  the  revision  of  the  staff  responsibilities  and  job  specifications. 
As  the  employees’  pay  scale  is  based  on  the  level  of  responsibilities  outlined  in  their  job 
specification,  consideration  must  be  paid  to  existing  salary  levels.  The  staff  will  be  going 
through  an  unsettling  period  of  change,  so  careful  attention  must  be  given  to  this  exercise. 
However,  given  the  efficiencies  achieved  with  re-organization,  positions  may  become 
redundant  Care  and  energy  should  be  spent  in  the  re-deployment  of  staff  to  new  positions, 
on  site  or  in  another  location.  There  must  be  a  perception  that  case  management  is  not 
intended  to  eliminate  staff,  but  to  make  the  court  system  more  efficient. 

One  model  of  administrative  re-organization  is  the  establishment  of  administrative  teams 
assigned  to  a  group  of  specified  judges.  The  responsibilities  assigned  to  the  staff  can  be 
divided  into  pre-court  duties,  courtroom  duties  and  post-court  duties.  Duties  are  assigned 
within  the  team  as  follows: 

1)  Case  Management  Co-ordinator 

directs  and  supervises  the  case  management  clerks; 
assumes  responsibility  for  the  monitoring  of  case-managed  files; 
meets  regularly  with  the  judges  to  which  the  administrative  team 
is  assigned; 
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assembles  the  court  dockets  and  schedules  the  appointments 
with  judges  on  the  individual  calendar  system;  and 
monitors  the  timetable  and  advises  the  judge  and  parties  of 
deadlines  to  be  met 

2)  Pre-court  Clerk 

scrutinizes  documents  at  intake  for  acceptability; 
opens  files  and  assigns  first  appearance  dates; 
retrieves  and  prepares  files  for  court  appearances; 
imprints  file  data  into  computer  or  onto  a  manual  system; 
files  motion  forms,  documents  and  correspondence;  and 
prepares  and  distributes  timetables. 

3)  Post-court  Clerk 

receives  and  routes  files  after  court; 

prepares  and  distributes  orders  where  required; 

ensures  compliance  with  judge’s  instructions  on  the  motion 

forms; 

updates  the  computer  or  manual  system  on  dispositions;  and 
arranges  for  closing  and  storage  of  completed  files. 

The  team  has  a  leader  who  is  located  in  the  same  office  as  the  other  members  of  the  team. 
This  team  now  becomes  a  self-directed  group  working  with  the  judges  assigned  to  that  team. 
The  case  management  timetable  sets  out  the  team  to  which  the  case  is  assigned  and  the 
name,  telephone  number  and  fax  number  of  the  team  leader  or  co-ordinator.  AD  members 
of  that  team  become  responsible  and  accountable  to  the  bar,  the  judiciary  and  the  public  for 
the  service  provided. 

With  the  implementation  of  case  management  and  the  re-organization  of  the  business 
processes  of  the  court,  the  delivery  of  a  much-improved  service  to  the  public  becomes  a 
reasonable  expectation,  as  well  as  a  feasible  achievement 
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Chapter  V 

CASE  MANAGEMENT  AT  WORK: 

THE  ROLE  OF  THE  JUDGES  AND  LAWYERS  * 


In  an  adversarial  system,  the  best  warrior  wins.  Historically,  litigants  armed 
themselves  with  lawyers  who  promised  to  be  litigious,  to  do  anything  to  gain  tactical 
advantage  over  the  other  side.  Litigants  and  their  lawyers  were  preoccupied  with 
overpowering  the  enemy  and  winning.  During  the  course  of  each  long  war,  many 
motions  were  drafted  and  filed.  Tortuous  affidavits  invited  similar  and  inciting 
response.  Facts  were  hidden,  disclosure  requests  repelled.  Long  tedious  cross- 
examinations  ensured  polarization  of  positions  and  continuation  of  the  struggle.  An 
ambush  might  secure  an  early  surrender  but  guarantee  another  skirmish  on  another 
day,  or  an  appeal. 

Throughout,  the  parties  and  their  lawyers  made  many  uneventful  attendances  before 
a  passive  judiciary.  The  final  battle  was  a  trial.  The  trial  was  long  and  slow  and 
about  disputed  but  uncomplicated  facts.  The  decision,  however  cathartic,  marked 
the  end  of  an  expensive  and  exhausting  campaign. 

War  is  a  primitive  response  to  the  resolution  of  human  disputes.  Litigation  is  a 
primitive  response  to  the  resolution  of  family  problems.  At  the  end  of  litigation,  the 
parties  are  more  alienated,  physically  and  emotionally  exhausted,  and  broke.  How 
can  we  expect  them  to  leave  the  courtroom  and  co-operate  with  the  result? 

Case  management  represents  a  simple,  radical  and  compassionate  change  to  the 


The  Honourable  Judge  Joseph  C.M.  James 
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historical  and  continuing  design  and  operation  of  the  adversarial  system.  Case 
management  requires  meaningful  attitudinal  adjustments  and  the  acquisition  of 
more  effective  skills  by  lawyers  and  judges.  Case  management  in  family  court  is  a 
process  that  expects  and  promotes  the  early  and  timely  resolution  of  family  disputes 
with  significant  reduction  in  the  categories  of  costs  to  the  parties  and  the  public. 


JUDGES 

A  successful  case-managed  site  requires  an  organized  judicial  leader  who  is 
empowered  to  assign  judges  and  is  accountable  for  the  quality  of  participation  of 
judges  in  the  case  flow  management  process.  Ideally,  the  judicial  leader  will  have 
formal  education  and  practical  experience  in  judicial  administration,  have  team¬ 
building  skills  and  the  commitment  to  work  collaboratively  with  colleagues, 
administrators,  lawyers  and  representatives  from  other  participant  court  resources. 
Active  listening  skills,  enthusiasm  and  a  demonstrated  ability  to  work  co-operatively 
and  constructively  in  committees  are  equally  attractive  leadership  qualities. 

Judges  assigned  to  work  in  a  case-managed  site  should  be  committed  to  the 
principles  and  the  operational  design  of  case  management  They  should  have  some 
basic  mediation  training  and  the  capacity  to  flex  and  accommodate  change.  Judges 
should  be  open  to  new  and  evolving  definitions  of  judicial  work.  Judges  with  more 
formal  or  traditional  styles  will  have  more  difficulty  providing  service  in  a  case- 
managed  court.  Judges  who  are  uncomfortable  talking  to  parties  or  having  parties 
speak  to  them,  and  judges  who  cannot  or  will  not  conduct  thorough  settlement 
conferences  should  be  assigned  to  other  work.  Similarly,  judges  who  resist 
alternative  scheduling  designs  or  who  are  committed  to  an  abbreviated  court  day 
may  be  more  effective  performing  other  duties. 

The  introduction  of  case  management  may  rejuvenate  and  energize  judges  who  are 
weary  of  old  notions  of  status  and  will  be  challenged  by  an  opportunity  to 
participate  in  improved  models  of  public  service.  Judicial  officers  who  have 
endured  years  of  deferential  isolation  occupying  essentially  unproductive  space  in 
a  system  wrought  with  the  institutional  drift  of  cases  from  courtroom  to  courtroom 
and  judge  to  judge,  will  welcome  the  opportunity  to  acquire  new  skills  and  assume 
a  more  relevant  position  in  the  justice  system.  Judges  who  have  become  technology 
literate  will  enjoy  a  chance  to  apply  their  abilities  at  work:  judges  who  are  offered 
the  training  will  benefit  from  the  experience  of  the  successful  application  of  their 
new  skills  in  a  case-related  manner. 

Increased  professional  satisfaction  compensates  for  the  awkward  moments  in  the 
learning  curve  in  the  transition  from  old-style  master-calendar  system  to  case 
management.  Case  management  gives  the  judge  permission  to  speak  candidly  and 
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directly  to  counsel  and  their  clients  that  somehow  did  not  exist  in  other  regimes. 
Because  case  management  is  a  management  system,  judges  will  enjoy  the 
opportunity  to  invest  and  assist  in  the  movement  of  an  individual  case  to  its 
conclusion;  the  establishment  of  a  continuing  relationship  with  the  case  and  its 
participants,  through  impasses  and  obstacles  to  early  resolution,  is  a  rewarding  and 
reinforcing  feeling  to  a  case  management  judge,  and  a  valid  use  of  public  funds. 
Individual  judicial  officers  facilitating  improved  communication  and  managing  the 
process  of  fairness  in  a  more  comfortable  forum  is  a  significant  improvement  to  a 
public  perception  of  a  wise  but  aloof  public  servant  presiding  in  a  mystique-ridden 
courtroom.  Many  judges  know  instinctively  that  litigants  want  to  settle,  want  the 
war  over,  but  are  caught  in  a  system  that  complicates,  delays  and  deters.  Case 
management  provides  judges  with  the  publicly-mandated  ability  to  resolve  family 
issues  early  and  compassionately. 


LAWYERS 

If  early  resolution  is  the  prevailing  expectation  of  a  case-managed  family  court 
system,  lawyers  will  re-engineer  their  law  practices  and  processes  to  anticipate  the 
phenomenon  of  case  management  — ■  the  higher  turnover  of  a  lower  inventory  of 
current  files.  This  phenomenon  impacts  the  intake  policies  of  lawyers’  offices.  The 
old  security  of  high  inventories  of  files  had  its  attendant  irritants.  Clients  made 
many  contacts  of  inquiry  and  complaint.  Each  new  judge  in  the  process  had  to  be 
reacquainted  with  the  issues.  Every  attendance  anywhere  was  preceded  by  the 
lawyer’s  review  of  the  file,  and  often  an  interview  with  the  client  Every  event  took 
professional  time  and  cost  the  client  money.  Once  the  writ,  application,  motion  or 
petition  was  filed,  no  one  within  the  court  system  appeared  to  be  responsible  for 
moving  the  matter  along  to  some  form  of  final  result  The  process  did  not  promote 
professional,  personal  or  client  satisfaction.  The  file  took  the  long  route  to 
conclusion,  reporting  and  billing. 

In  a  case  management  site,  lawyers  will  accept  fewer  clients  each  week  and  give 
them  more  time  and  service.  They  will  make  more  efforts  to  resolve  the  issues  in 
dispute  at  the  earliest  possible  opportunities.  The  file,  once  in  court,  will  be  in  an 
individual  calendar  system:  it  will  be  assigned  to  a  particular  judge  who  will  take 
an  immediate  and  continuing  interest  in  the  case.  The  judge,  the  client  and  the 
lawyer  will  be  issued  the  same  case  management  timetable,  and  only  a  valid 
compelling  reason  will  move  the  judge  to  change  the  timetable.  Adjournments  — 
the  bane  of  the  court  system  —  will  not  be  granted  as  a  matter  of  right,  request  or 
even  consent  Any  request  for  an  adjournment  will  be  real,  not  recent,  on  notice 
whenever  possible,  and  made  by  teleconference  call  or  the  use  of  an  approved 
motion  form,  precluding  the  waste  of  each  participant’s  valuable  time  and 
unnecessary  costs  to  the  clients  and  the  public.  Any  adjournment  granted  will  be 
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to  a  specific  time  in  the  court  day,  for  a  specific  purpose,  and  with  specific  tasks  to 
be  performed  during  the  adjourned  period. 

Lawyers  will  need  to  reconstruct  their  professional  diaries  to  respond  to  case 
management.  A  typical  day  may  include  a  teleconference  motion  at  9:30  a.m.,  or 
a  settlement  conference  in  court  at  5:00  p.m.,  or  a  short  hearing  at  a  night  sitting. 
Law  offices  will  have  technology  to  ensure  the  most  efficient  and  effective  use  of  the 
lawyer's  time,  the  court’s  resources  and  the  client’s  fees. 

Case  management  will  provide  increased  professional  satisfaction.  The  individual 
calendar  system  ensures  the  availability  of  the  same  judge  to  manage  the  case,  but 
also  a  judge  to  whom  lawyers  can  refer  when  emergency  or  urgent  developments 
require  judicial  attention.  The  scheduling  by  appointment  eliminates  waiting  and 
ensures  that  a  proper  amount  of  time  has  been  dedicated  to  the  particular 
attendance.  The  case  management  timetable  prompts  regular  and  early  attention 
to  the  file,  the  next  stage,  and  the  continued  expectation  of  resolution.  Increased 
time  available  for  clients  and  early  results  will  bring  more  client  satisfaction.  Client 
satisfaction  refers  more  clients. 
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TO  TARGET  GROUPS  * 


IMPACT  ON  INSTITUTIONAL  LITIGANTS 
Who  is  Affected? 

In  addition  to  the  private  bar,  a  number  of  institutional  litigants  and  support  services 
routinely  participate  in  the  business  of  the  family  court  These  litigants  include:  public 
funders,  support  enforcement  and  public  assistance  bodies,  child  protection  agencies,  counsel 
appointed  by  the  court  to  represent  children’s  interests,  as  well  as  mediators  and  clinical 
assessors  connected  to  the  court.  Most  of  these  groups  are  publicly  funded  and  some  have 
obligations  and  responsibilities  that  have  been  created  by  statute. 

In  the  face  of  litigants  who  are  demanding  the  provision  of  a  more  efficient,  less  costly 
service,  these  players  in  the  justice  system  are  increasingly  being  called  upon  to  change 
fundamentally  the  way  they  administer  programmes  and  services.  Case  management  is  one 
of  the  ways  that  these  groups  can  creatively  address  this  challenge.  The  difficulty  that  arises, 
however,  is  that  each  group  may  be  trying  to  address  issues  internally  in  different  ways. 
Without  acceptance  by  these  interest  groups  of  the  specific  changes  required  by  the  court 
and  a  coherent  approach  for  the  implementation  of  case  management,  the  transition  within 
the  court  system  will  not  proceed  smoothly. 

For  this  to  happen,  each  group  needs  to  feel  that  it  is  a  valued  member  of  the  court 
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community  and  that  within  the  myriad  of  competing  and  conflicting  interests  that  exist,  its 
specific  issues  are  being  appropriately  addressed.  To  deal  with  fear  of  change  and  the 
unknown  adequately,  each  of  these  groups  must  be  represented  on  the  case  management 
operations  committee.  Such  representation  permits  each  group  to  address  and  solve 
difficulties  that  will  impact  on  its  systems  at  an  early  stage.  It  also  encourages  each  group 
to  commit  to  the  ongoing  court  re-structuring  through  participation  in  its  development 
For  the  institutional  litigant,  like  the  lawyer  in  private  practice,  case  management  means 
taking  a  look  at  a  new  way  of  doing  business. 

What  Kinds  of  Changes  are  Needed? 

As  case  management  is  being  addressed  by  representatives  of  the  bench,  bar  and 
administration  of  the  court,  a  ripple  effect  occurs.  Each  institutional  litigant  must  re-evaluate 
its  particular  interface  with  the  court.  This  will  include  looking  at  referral  and  intake 
procedures,  tracking  of  files,  paper  requirements,  staffing  issues  and  technology.  In  an  effort 
to  streamline  their  own  internal  systems,  these  groups  must  consider  cutting  out 
redundancies,  evaluate  the  advantages  and  disadvantages  of  shifting  from  labour  and  paper- 
intensive  procedures  to  computers  for  processing  information,  and  to  putting  into  effect 
efficient  and  effective  tickler  systems. 

Experience  has  shown  that  there  will  likely  be  some  initial  resistance  to  internal  re¬ 
organization.  People  get  used  to  doing  business  in  a  particular  way  and  the  thought  of 
change  is  intimidating,  even  when  there  is  a  sense  that  certain  procedures  that  have  been 
developed  over  time  have  lost  their  effectiveness  or  where  the  reason  for  the  initial 
implementation  of  the  procedure  has  long  disappeared.  Implementing  in-house  training  and 
support  programmes  for  staff  to  keep  them  up  to  date  and  connected  with  the  transition 
taking  place  internally  as  well  as  at  the  court  is  of  critical  importance. 

The  following  are  some  of  the  common  issues  that  may  need  to  be  addressed: 

1)  Institutional  Litigants 

For  child  protection  agencies  and  groups  that  enforce  support  orders  and  advocate 
for  the  litigant  who  is  on  public  assistance,  issues  like  scheduling,  the  avoidance  of 
unnecessary  delay,  and  making  sure  that  necessary  documentation  does  not  get  lost 
are  important. 

i)  Scheduling 

With  respect  to  scheduling  issues,  the  shift  to  individual  calendars  for  judges 
at  first  glance  may  seem  problematic  to  counsel  and  court  workers  who  have 
to  balance  already  heavy  case  loads.  The  expectation  of  case  management  is 
to  have  the  same  person  follow  a  case  through  from  beginning  to  end.  This 
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increases  the  chances  of  resolving  a  matter  at  an  earlier  stage,  as  that  person 
has  a  thorough  knowledge  of  the  history  of  the  case.  Some  agencies,  however, 
will  articulate  concerns  about  the  ability  to  commit  to  continuity  of  personnel 
on  files  in  the  face  of  rising  case  loads.  The  fear  is  that  more  staff  will  be 
required  to  jump  from  judge  to  judge  and  court  to  court  In  times  of  fiscal 
restraint,  the  possibility  of  adding  more  staff  is  not  a  viable  alternative.  Re¬ 
assessing  the  practicality  of  list  days  in  these  circumstances  is  a  necessary  and 
useful  exercise.  Approaching  the  court  through  the  operations  committee  to 
address  the  possibility  of  scheduling  particular  matters  only  on  afternoons  or 
only  on  mornings  can  be  of  assistance.  Assigning  personnel  to  a  particular 
court  and  allowing  them  to  follow  certain  time-management  techniques  (for 
instance,  adjourning  cases  that  are  set  before  a  particular  judge  to  the  same 
day)  aids  the  process.  Because  case  management  leads  to  fewer  court 
appearances  and  fewer  trials,  the  ability  of  the  individual  to  control  his  or  her 
time  and  case  load  is  enhanced  and  does  not  lead  to  the  need  to  increase 
personnel.  It  also  allows  for  greater  job  satisfaction  in  that  resolution  of  a 
case  into  which  one  has  had  direct  input  is  immensely  rewarding. 

Delay 

In  periods  of  fiscal  restraint,  there  is  always  a  concern  that  families  and 
children  will  “slip  through  the  cracks”.  Where  delay  is  created  by  a  practice 
that  tolerates  numerous  adjournments,  the  chance  of  losing  control  of  the 
proceedings  is  a  real  one. 

In  case  management,  the  judge  takes  control  of  the  proceedings  and  expects 
accountability  from  all  of  the  litigants.  For  the  institutional  litigant,  this  means 
that  cases  must  be  approached  in  a  more  organized  manner.  Documents  that 
would  not  have  been  filed  with  the  court  until  the  date  of  hearing  must  now 
be  served  and  filed  at  a  specific  advance  date.  Use  of  a  comprehensive  tickler 
system  will  help.  Materials  that  are  available  for  early  consideration  compel 
both  professionals  and  litigants  to  review  what  options  there  may  be  to 
litigation.  If  the  matter  cannot  be  settled,  litigants  are  prepared  at  an  early 
stage  for  the  case  that  they  must  meet  The  need  to  adjourn  to  allow  litigants 
to  review  and  react  to  documentation  that  they  have  not  seen  before  is  thus 
reduced.  Because  a  single  judge  carries  the  case  from  first  appearance  to  last 
appearance  before  trial,  there  is  less  chance  that  extraneous  information  will 
be  raised  when  the  facts  are  well  known.  The  critical  issues  tend  to  be 
monitored  with  more  consistency  and  less  delay. 

Technology  also  assists  in  doing  business  more  effectively.  The  motion  form 
may  be  filed  with  the  court  by  facsimile  transmission.  Motions  are  decided  by 
the  judge  in  the  absence  of  the  parties  and  their  lawyers.  The  order  of  the 
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judge  is  transmitted  back  to  the  parties.  The  use  of  the  motion  form  to 
request  adjournments  and  to  obtain  consent  orders  cuts  down  on  unnecessary 
court  attendance.  For  the  institutional  litigant,  time  not  spent  attending  for 
unnecessary  adjournments  and  motions  is  better  spent  servicing  the  community 
outside  of  the  litigation  process. 

iii)  Documentation 

Institutional  litigants  may  be  concerned  that,  when  material  is  being  filed  in 
advance  of  the  court  date,  the  documents  will  go  astray.  This  concern  can  be 
overcome  by  simple  checks  and  balances  that  can  be  implemented  to  confirm 
the  documents’  receipt.  Since  the  court  office  will  also  be  engaged  in  re¬ 
organizing  its  file  management  systems,  this  is  a  suitable  issue  to  raise  at  the 
operations  committee,  to  be  pursued  through  a  subcommittee. 


Public  Funders 

To  stay  within  the  framework  of  the  case  management  timetable,  litigants  must  have 
speedy  access  to  counsel.  For  the  public  funder,  this  will  mean  reviewing  practices 
and  procedures  to  see  how  the  process  can  be  accelerated.  Creative  redeployment 
of  staff  to  streamline  systems  may  be  required.  Establishing  clearer  rules  for  financial 
eligibility  will  likely  be  a  part  of  this  review.  Establishing  an  accountability  cycle  that 
places  expectations  on  funder,  litigant  and  counsel  for  the  litigant  may  be  necessary. 
For  example,  a  litigant  is  responsible  for  providing  information  quickly  to  the  funder 
in  order  that  he  or  she  qualifies.  Reports  about  the  status  of  the  litigant’s  case  need 
to  be  provided  regularly  to  the  funder,  usually  by  the  litigant’s  counsel,  to  assess  the 
viability  of  continued  funding.  The  funder  will  need  to  monitor  cases  actively  to  see 
if  on-site  settlement  meetings  might  assist  in  the  resolution  of  the  case. 

This  new  way  of  doing  business  is  facilitated  by  computer  technology  that  can  deal 
with  all  financial  considerations,  including  evaluating  the  cost  effectiveness  of 
proceeding  with  the  litigation.  While  these  technological  systems  involve  up-front 
cost,  there  are  long-term  savings. 

Child  Representation 

Case  management  has  been  found  to  be  an  extremely  useful  system  for  dealing  with 
issues  before  the  court  concerning  children.  The  avoidance  of  unnecessary  delays  is 
especially  important  for  very  young  children  who  all  too  often  have  been  left  in  limbo 
for  lengthy  periods  of  time  while  their  futures  were  being  determined  by  the  court. 
Because  case  management  recognizes  that,  for  children  and  families,  court  time  may 
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need  to  be  slower  in  some  cases  and  faster  in  others,  counsel  who  represent  children 
will  likely  not  have  to  change  their  practice  significantly.  Those  who  act  for  children 
in  matters  before  the  court  attempt  to  encourage  settlement  of  the  litigation  in  a  way 
that  focuses  on  children’s  interests  and  needs. 

To  complement  the  case  management  system,  it  is  incumbent  on  child  representation 
offices  to  make  sure  that  judges,  lawyers  and  litigants  are  aware  of  what  cases  are 
most  appropriate  for  legal  or  social  work  intervention  on  behalf  of  children.  This 
means  that  there  must  be  clear  referral  and  intake  criteria  in  place  that  are  clearly 
communicated  to  the  relevant  groups. 

Adherence  to  case  management  timetables  and  monitoring  by  the  court  can  be 
facilitated  by  the  use  of  fax  motions  and  conference  calls  between  court  attendance 
dates. 

A  change  in  the  way  of  doing  business  may  include  joining  with  the  private  bar, 
assessors  and  mediators  to  provide  consumer  information  to  litigants  at  an  early  stage 
in  the  proceeding.  Being  apprised  of  alternatives  to  litigation  and  resources  in  the 
community  may  help  to  refocus  families  on  the  most  relevant  issues  and  dissipate  the 
myths  and  stereotypes  of  the  legal  system.  Clearly,  no  legal  advice  should  be  given 
in  these  sessions.  Experience  has  shown  that  sessions  can  be  held  twice  a  month,  at 
different  hours  of  the  day  without  putting  overwhelming  pressure  on  professional 
volunteers. 


Assessors  and  Mediators 

Assessors  and  mediators  in  the  case  management  process  are  required  to  take  a  more 
pro-active  role  in  keeping  the  court  aware  of  what  happens  when  a  case  has  been 
referred  to  them.  When  a  case  is  at  an  impasse  through  lack  of  co-operation  by  one 
or  both  of  the  litigants,  clinicians  are  encouraged  to  keep  the  court  apprised  so  as  not 
to  create  unnecessary  delay.  The  court  will  likely  initiate  a  case  conference  or 
conference  call  to  give  directions  on  what  steps  should  be  taken  next  on  receipt  of 
this  information.  The  establishment  of  an  appropriate  protocol  will  facilitate  clear 
communication  between  the  court  and  clinicians.  Counsel  and  litigants  should  be 
made  aware  that  the  protocol  exists  to  encourage  co-operation  in  the  process  at  an 
early  stage. 
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OUTREACH  TO  TARGET  GROUPS 
Who  are  the  Target  Groups? 

The  participants  in  the  case  management  system  are  judges,  lawyers,  litigants,  courts 
administration  representatives,  institutional  litigants  and  service  providers.  These  are  the 
groups  whose  expectations  and  attitudes  about  court  functioning  must  be  reshaped  if  the 
case  management  system  is  to  be  successful.  These  target  groups  may  be  reached  by  a 
comprehensive  communication  and  education  strategy. 

Forms  of  Outreach 

Before  any  actual  outreach  begins,  a  subcommittee  needs  to  be  established  to  manage 
ongoing  training  and  communication  efforts.  Who  sits  on  the  committee,  how  tasks  are 
delegated  and  how  feedback  to  the  operations  committee  will  be  co-ordinated  are  issues  to 
be  thought  through.  The  committee  needs  to  create  a  strategy  that  includes  involvement, 
to  the  extent  possible,  of  all  the  target  groups.  Once  the  committee  is  established, 
implementation  of  the  following  should  be  considered: 

1)  Development  of  an  education  plan.  It  is  important  to  remember  that  how 
information  is  presented  will  impact  on  how  it  is  received.  The  plan  should  consider 
where,  when  and  how  often  training  sessions  will  be  held  for  the  relevant 
stakeholders.  Who  will  be  the  target  audience?  Presenters  should  be  representative 
of  all  those  groups  connected  to  the  court.  Taking  advantage  of  established 
organizations  to  host  additional  training  should  not  be  forgotten  —  such  as  bar 
association  meetings,  law  society  education  sessions,  judicial  conferences  and  court 
administration  meetings. 

2)  Notices  should  be  posted  to  announce  when  case  management  is  coming.  Choosing 
a  colour  scheme  to  highlight  all  case  management  initiatives  is  surprisingly  effective. 

3)  Some  method  for  obtaining  comments,  complaints  and  suggestions  for  change  needs 
to  be  established.  It  makes  sense  for  each  stakeholder  group  to  meet  separately  for 
this  purpose.  Both  open  forums  and  invitations  to  representative  individuals  should 
be  considered.  There  should  be  no  hesitation  to  engage  with  those  people  who  have 
unique  and  diverse  perspectives  about  how  the  case  management  system  functions. 
Devising  a  strong  system  requires  the  participation  of  dissenters.  They  have  much 
to  offer  and  can  often  identify  the  pitfalls  to  be  avoided. 

Positive  media  coverage  that  includes  comment  from  litigants,  judges,  court 
administration,  lawyers,  institutional  litigants  and  service  providers  can  raise  target 
groups’  awareness  of  the  case  management  system.  Outreach  to  professional 
newspapers  should  be  part  of  this  initiative. 


4) 
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How  ongoing  practice  directions,  rule  changes  and  case  law  will  be  disseminated 
needs  to  be  addressed. 

Publication  of  a  quarterly  bulletin  should  be  considered.  Who  the  target  audience 
will  be  and  how  the  bulletin  will  be  distributed  need  to  be  sorted  out  Suggestions 
for  distribution  include  mailings  through  local  law  associations,  direct  distribution  to 
institutional  litigants,  assessors  and  mediators,  and  pick  up  from  publicly  accessible 
places  at  the  court 

Lastly,  creation  of  a  “Practitioners’  Manual  to  Operations  in  the  Court”  is  extremely 
useful.  The  manual  can  include  everything  from  helpful  hints  about  time 
management  to  copies  of  the  rules  and  forms.  A  draft  index  of  selections  that  might 
be  included  is  located  below. 
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Chapter  VII 

TRANSITIONAL  STRATEGIES:  GETTING  FROM  HERE  TO  THERE  * 


The  transitional  planning  is  as  important  as  all  the  preceding  preparatory  work.  A  smooth 
transition  to  a  case-managed  system  maintains  the  enthusiasm  and  energy  of  the 
collaborators.  If  the  conversion  period  is  ill-planned  with  uneven  workloads,  computer 
breakdowns  and  program  gaps,  the  staff  becomes  demoralized,  the  lawyers  and  their  clients 
get  discouraged,  and  judges  are  overwhelmed. 

The  first  task  is  to  set  a  realistic  target  date  for  full  implementation  of  case  management. 
Although  this  date  may  need  to  be  adjusted,  careful  consideration  should  be  given  to  any 
change.  A  pre-determined  startup  date  focusses  everyone’s  energies  on  the  tasks  to  be 
accomplished. 

The  next  step  is  the  establishment  of  a  committee  or  working  group,  whose  sole  task  is  the 
planning  and  execution  of  the  transition  from  a  traditional  system  to  a  case-managed  one. 
This  working  group  is  accountable  to  the  operations  committee.  This  transitional  team  must 
be  comprised  of  the  key  sectors,  namely  judges,  lawyers,  administrators  and  service- 
providers.  A  project  manager  who  chairs  the  transitional  team  should  be  selected.  Ideally, 
the  project  manager  should  be  relieved  of  other  duties  so  that  the  manager  can  concentrate 
on  this  all-important  task. 

The  functions  of  the  transitional  team  include  the  following  responsibilities: 

1)  Develop  a  strategic  plan  for  the  transitional  stages. 
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2)  Report  regularly  to  the  operations  committee. 

3)  Oversee  the  staff  adjustments. 

4)  Monitor  the  ongoing  training  of  staff  during  the  transitional  phase. 

5)  Ensure  the  co-ordination  of  the  computer  programming  changes  with  the  daily 
scheduling  system. 

6)  Facilitate  ongoing  and  frequent  communication  among  all  the  project  collaborators. 

One  of  the  major  undertakings  in  preparing  for  a  case-managed  court  is  the  analysis  of  the 
inventory  of  cases  already  in  the  system.  This  analysis  should  include  the  nature  of  the  case 
(for  example,  custody,  support  enforcement,  child  protection),  the  “age”  of  the  case 
(determined  from  the  filing  date)  and  the  stage  of  the  case  (for  instance,  whether  a  pre-trial 
has  been  scheduled;  or  whether  the  case  is  on  a  trial  list  with  a  fixed  or  stand-by  date).  In 
some  courts,  cases  are  adjourned  “sine  die”,  with  no  fixed  return  date.  A  decision  will  need 
to  be  made  whether  these  cases  will  be  included  in  the  existing  inventory  or  considered  to 
be  closed  files. 

As  well  as  assessing  the  present  inventory,  an  estimate  of  anticipated  new  cases  by  the  week, 
month  and  year  should  be  determined.  This  calculation  can  be  derived  from  the  intake 
statistics  and  disposition  rates  for  cases  over  the  preceding  twelve  months  or  longer.  This 
analysis  of  the  existing  and  the  anticipated  volume  of  cases  assists  in  the  planning  of  the 
individual-calendar  scheduling  system,  as  well  as  in  the  determination  of  staff  requirements. 

One  of  the  obstacles  to  a  smooth  and  comprehensive  transition  is  the  current  backlog  of 
trials.  Unless  most  of  the  existing  trials  are  resolved  prior  to  the  full  implementation  of  case 
management,  there  will  be  unmanageable  trial  lists  at  the  inception  of  the  new  system. 

There  are  several  possible  approaches  to  tackling  the  backlog  of  trials.  It  is  helpful  to 
develop  a  chart  that  organizes  the  cases  for  trial.  The  chart  can  set  out  the  following 
information: 


•  The  name  of  the  case  and  court  file  number. 

•  The  date  of  commencement  (date  of  filing  at  court). 

•  The  date  on  which  it  was  set  for  trial  (usually  at  the  conclusion  of  a  pre-trial). 

•  The  scheduled  trial  dates  (number  of  days  and  actual  dates). 

•  The  date  on  which  the  last  pre-trial  was  held  or  conversely,  a  notation  that  no 

pre-trial  was  ever  scheduled. 

•  The  dates  of  birth  of  any  children  involved  in  the  case. 

•  Any  special  features  of  the  case  to  indicate  that  it  warrants  some  priority. 


Transitional  Strategies:  Getting  from  Here  to  There  43 


The  transitional  team,  especially  the  judicial  members,  can  examine  this  chart  and  begin  to 
establish  a  plan  for  tackling  the  problem.  One  plan  is  to  schedule  directions  hearings. 
Notices  are  sent  out  to  all  the  parties  and  their  counsel  advising  them  to  attend  before  a 
judge  to  discuss  the  status  of  the  case.  If  a  pre-trial  had  never  been  scheduled  on  the  case, 
a  date  for  a  settlement  conference  can  be  fixed.  If  the  parties  or  their  lawyers  have  not 
been  focussing  on  the  case,  directions  can  be  given  by  the  judge  to  expedite  a  resolution. 
For  those  cases  that  must  proceed  to  trial,  the  judge  can  ensure  that  all  disclosure  is 
complete  and  can  encourage  the  parties  to  agree  to  the  filing  of  statements  of  agreed  facts 
and  documentary  evidence  to  avoid  the  calling  of  unnecessary  witnesses.  Judges  who  are 
skillful  at  settlement  techniques  and  effective  trial  management  should  be  assigned  to 
conduct  these  directions  hearings. 

The  transitional  team,  with  the  active  collaboration  of  the  judges,  may  be  able  to  establish 
a  priority  list  of  trials.  For  example,  the  cases  that  have  been  in  the  court  system  the  longest 
or  those  cases  involving  very  young  children  may  be  given  trial  dates  earlier  than  other  cases. 
A  team  of  judges  who  are  competent  and  committed  to  the  reduction  of  the  trial  backlog 
in  a  fair  and  sensible  fashion  should  be  dedicated  to  the  trial  lists  for  a  period  of  time.  The 
investment  of  judicial  time  to  dispose  of  the  existing  inventory  of  trials  through  effective 
settlement  conferences  and  fixed  trial  days  is  worthwhile  and  necessary,  even  if  less  judicial 
time  is  devoted  to  new  cases  entering  the  system. 

Consideration  must  also  be  given  to  the  integration  of  the  master-calendar  scheduling  system 
—  which  is  not  judge-specific  —  with  the  case-managed  individual-calendar  system  in  which 
each  case  is  assigned  to  a  specific  judge.  A  schedule  should  be  established  that  provides  for 
the  regular  rotation  of  each  judge  depending  on  the  needs  of  the  court.  An  important 
feature  of  the  rotation  is  the  necessity  for  each  judge  to  sit  on  a  consistent  and  frequent 
basis  in  case  management.  This  ensures  that  the  judge  can  adjourn  cases  to  a  date  within 
a  reasonable  period  of  time  that  complies  with  the  timetable  for  each  case.  Cases  for  which 
an  appearance  date  has  already  been  scheduled  are  slotted  into  the  schedule  of  the  case 
management  judge  to  whom  the  case  had  been  assigned.  The  existing  cases  should  be 
randomly  and  evenly  distributed  among  all  the  judges  to  ensure  equal  judicial  workloads. 

It  is  important  to  recognize  that  there  may  be  heavier  caseloads  for  each  judge  during  the 
first  few  months  of  the  new  system.  Cases  that  had  been  in  inventory  are  being  brought 
forward  and  assigned  to  a  particular  court  list,  thereby  increasing  the  length  of  the  lists.  If 
the  transition  is  properly  planned,  these  longer  lists  will  shortly  return  to  a  more  manageable 
length.  It  is  inevitable  that  scheduling  problems,  gaps  in  the  computer  programming  and 
mis-estimates  of  required  trial  time  will  occur  during  this  transitional  stage.  There  is  a 
learning  curve  for  all  the  participants;  the  work  of  the  transitional  team  is  to  make  the 
conversion  period  as  stress-free  as  possible. 

After  the  individual  calendar  system  is  established  for  each  judge,  any  cases  filed  subsequent 
to  the  implementation  date  are  assigned  to  a  case  management  judge  on  a  random  and  fair 
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distribution.  Attention  will  have  to  be  given  to  the  breakdown  of  the  judicial  day  to  ensure 
that  a  block  of  time  is  allotted  to  new  cases,  and  that  another  period  of  time  allows  for  the 
scheduling  of  appointments  for  cases  on  adjournment  throughout  the  balance  of  the  day. 
Time  must  also  be  allotted  to  deal  with  emergency  matters,  such  as  motions  made  without 
notice. 

During  the  transition  to  full  computerization,  it  is  important  to  maintain,  for  a  few  months, 
a  manual  scheduling  system  as  back-up  to  the  new  computerized  format. 

Careful  planning  of  the  transitional  phase  will  ensure  the  success  of  the  implementation  of 
case  management  Through  the  collaboration  of  the  judges,  lawyers  and  administrators 
throughout  the  entire  planning  stage,  including  the  conversion  period,  the  court  system  can 
be  changed  and  improved  to  provide  a  better,  more  efficient  and  less  expensive  service  to 
the  public. 
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RULE  1  —  APPLICATION  AND  INTERPRETATION  OF  RULES 

Family  Case  Management  Rules 

Scope 

These  rules  apply  to  actions  in  the  Court  of  the  following: 

1.  Proceedings  under  the  Child  Protection  Act  the  Child  Custody  and  Access 
Act,  the  Divorce  Act  and  the  Family  Law  Act. 

2.  Proceedings  for  the  interpretation,  enforcement  or  variation  of  a  marriage 
contract,  cohabitation  agreement,  separation  agreement  or  paternity 
agreement. 

3.  Proceedings  for  relief  by  way  of  constructive  or  resulting  trust  or  a  monetary 
award  as  compensation  for  unjust  enrichment  between  persons  who  have 
cohabitated. 

Uncontested  Divorces 


These  rules  do  not  apply  to  a  divorce  action  if  the  originating  document  contains  no  claims 
other  than, 

(a)  a  claim  for  divorce; 

(b)  a  claim  for  the  incorporation  into  the  judgment  of  the  terms  of  a  domestic 
contract,  consent  or  minutes  of  settlement; 

(c)  a  claim  for  costs. 

Ordinary  Rules  of  Court 

The  Rules  of  the  Court  also  apply  to  proceedings  to  which  these  rules  apply,  but  these  rules 
prevail  in  the  event  of  conflict. 

Time 


A  time  prescribed  under  these  rules  or  the  Rules  of  the  Court  may  be  extended  only  by 
order  of  the  case  management  judge. 
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Format  of  Documents 

The  forms  prescribed  in  these  rules  and  notices  and  orders  referred  to  in  these  rules  may 
be  single  spaced,  may  bear  the  short  title  of  the  proceeding  and  need  not  have  a  backsheet. 

Registrar’s  Notices 

Notices  sent  by  the  registrar  under  these  rules  may  be  printed  on  coloured  paper. 


Purpose 

The  purpose  of  these  rules  is  to  establish  a  case  management  system  that  reduces 
unnecessary  cost  and  delay  in  family  litigation,  facilitates  early  and  fair  settlements  and 
brings  proceedings  expeditiously  to  a  just  determination  while  allowing  sufficient  time  for  the 
conduct  of  the  proceeding. 


Definitions 

In  these  rules, 

"applicant"  includes  a  petitioner  or  plaintiff; 

"case  management  judge"  means  the  judge  assigned  to  manage  a  proceeding; 
"defence"  includes  an  answer; 

"originating  document"  means  an  application,  petition,  statement  of  claim,  notice  of 
action,  counterclaim,  counterpetition,  crossclaim  or  third  or  subsequent  party  claim; 
"registrar"  means  a  registrar  or  clerk  of  the  court; 

"respondent"  includes  a  defendant; 


Matters  not  Provided  For 

If  matters  are  not  provided  for  in  these  rules,  the  practice  shall  be  determined  by  analogy 
to  them. 
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RULE  2  —  GENERAL  PROCEDURE 
Commencement  of  Proceeding 
Application  of  Rule 

The  Rules  apply  to  every  proceeding  commenced  in  the  Court. 


Assignment  of  Proceedings  to  Case  Management 

A  case  management  judge  shall  immediately  be  assigned  to  every  proceeding  assigned  to 
case  management 

Registrar  to  Attach  Warning 

The  registrar  shall  attach  a  warning  (Form  1)  printed  on  coloured  paper  to  the  originating 
document  when  it  is  issued  and  shall  give  the  applicant  a  copy  of  the  warning  for  service  on 
each  respondent 


Timetable 

Prepared  by  Registrar 

On  the  commencement  of  a  proceeding  by  an  application,  a  petition,  statement  of  claim  or 
notice  of  action,  the  registrar  shall  give  the  applicant  a  timetable  that  identifies  the  case 
management  judge  and  sets  maximum  times  for  the  proceeding  and  the  latest  date  by  which 
each  step  taken  in  the  proceeding  shall  be  completed. 

Given  to  Client 


The  applicant’s  solicitor  shall  give  a  copy  of  the  timetable  forthwith  to  his  or  her  client 
Service 


The  timetable,  the  warning  and  the  originating  document  shall  be  served  together. 
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Failure  to  Comply  with  the  Timetable 

Powers  of  Case  Management  Judge 

Where  a  party  fails  to  comply  with  a  timetable,  the  case  management  judge  may, 

(a)  convene  a  case  conference; 

(b)  amend  the  timetable  and  order  the  party  to  comply  with  the  amended 

timetable; 

(c)  strike  out  any  document  filed  by  the  party; 

(d)  dismiss  the  party’s  proceeding  or  strike  out  the  party’s  defence; 

(e)  order  the  party  or  his  or  her  solicitor  to  pay  costs,  including  solicitor  and  client 
costs  fixed  any  payable  forthwith;  and 

(f)  make  any  other  order  that  is  just 

Late  Filings  Generally  not  Accepted 

The  registrar  shall  not  accept  a  document  for  filing  after  the  expiry  of  a  time  prescribed 
under  these  rules,  the  rules  of  court  or  an  order,  except  by  direction  of  the  case  management 
judge. 


DISMISSAL  BY  REGISTRAR  —  NO  PROOF  OF  SERVICE  OF 

ORIGINATING  DOCUMENT 

Automatic  After  Notice 

(1)  If  the  applicant  does  not  file  proof  of  service  of  the  originating  document  and  the 
respondent  does  not  file  a  defence,  within  thirty  days  after  commencement  of  the  proceeding 
or  any  longer  time  permitted  by  the  case  management  judge’s  order,  the  registrar  shall, 

(a)  notify  the  applicant  that,  then  days  after  service  of  the  notice  on  the  applicant, 
the  proceeding  will  be  dismissed  by  the  registrar  unless  the  case  management 
judge  orders  otherwise;  and 

(b)  make  an  order  dismissing  the  proceeding  after  the  expiry  of  the  time  referred 
to  in  clause  (a),  unless  the  case  management  judge  orders  otherwise,  and  serve 
the  order  on  the  applicant. 

Exception  for  Protection  and  Adoption  Cases 


(2)  Subrule  (1)  does  not  apply  to  a  proceeding  under  the  Child  Protection  Act. 
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Default  Judgment  Procedure 

Registrar  to  Note  Default  Automatically 

(1)  Where  proof  of  service  of  the  originating  document  is  filed  and  the  respondent  fails 
to  file  a  defence  within  the  time  for  defence  prescribed  under  these  rules  or  any  longer  time 
permitted  by  the  case  management  judge’s  order,  the  registrar  shall,  ten  days  after  the  expiry 
of  the  time  for  defence,  automatically  and  without  further  notice  to  the  respondent,  note  the 
respondent  in  default  and  serve  notice  on  the  applicant  that  the  respondent  has  been  noted 
in  default. 

Plaintiff  may  Note  Default 

(2)  Subrule  (1)  does  not  prevent  an  applicant  from  noting  a  respondent  in  default  if  the 
respondent  does  not  serve  and  file  a  defence  within  the  time  for  defence  prescribed  in  these 
rules. 

More  than  one  Respondent 

(3)  Where  there  is  more  than  one  respondent,  the  ten  days  referred  to  in  submle  (1)  run 
from  the  expiry  of  the  latest  time  for  defence  by  any  of  the  respondents. 

Exemption  for  Protection  and  Adoption  Cases 

(4)  Subrules  (1)  and  (2)  do  not  apply  to  a  proceeding  under  the  Child  Protection  Act. 


Dismissal  by  Registrar  —  Failure  to  Obtain  a  Judgment 

Where  the  applicant  does  not  obtain  default  judgment  from  the  registrar,  move  for  judgment 
against  the  respondent  in  default  or  request  a  hearing  within  thirty  days  after  service  of  the 
notice  that  a  respondent  had  been  noted  in  default,  the  registrar  shall,  unless  the  case 
management  judge  orders  otherwise,  make  an  order  dismissing  the  proceeding  against  that 
respondent  and  serve  the  order  on  the  applicant. 


Assignment  of  Related  Proceedings  to  Case  Management 

Claims  by  Respondent 

A  counterclaim,  counterpetition,  claim  by  respondent,  crossclaim  or  third  or  subsequent 
party  claim  becomes  subject  to  these  rules  only  if  the  main  proceeding  has  been  assigned 
to  case  management. 
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Extension  of  Time 


A  reply,  counterclaim,  counterpetition,  claim  by  respondent,  crossclaim  or  third  of 
subsequent  party  claim  extends  the  times  prescribed  in  these  rules  for  the  main  proceeding 
by  the  time  specifically  provided  in  the  rules  of  court  for  the  reply  or  for  defence  and  reply 
in  the  counterclaim,  counterpetition,  claim  by  respondent,  crossclaim  or  third  or  subsequent 
party  claim,  or  by  twenty  days,  whichever  is  longer. 

Consolidation  or  Hearing  Together 

Where  the  court  orders,  under  the  rules  of  court,  that  a  proceeding  to  which  these  rules 
apply. 

Powers  on  Own  Initiative 

(1)  The  case  management  judge  may,  on  his  or  her  own  initiative,  require  a  hearing,  case 
conference  or  conference  call  to  deal  with  any  matter  arising  in  connection  with  case 
management,  including  a  failure  to  comply  with  these  rules  or  the  rules  of  court. 

Powers  Generally 

(2)  The  case  management  judge  may, 

(a)  extend  or  abridge  a  time  prescribed  under  an  order,  these  rules  or  the  rules 
of  court; 

(b)  adjourn  a  case  conference; 

(c)  delegate  his  or  her  authority  to  another  judge; 

(d)  set  aside  an  order  made  by  the  registrar  under  these  rules; 

(e)  direct  a  reference  under  the  rules  of  court;  and 

(f)  make  orders,  impose  terms  and  give  directions  as  necessary  to  carry  out  the 
purpose  of  these  rules. 

Not  to  Preside  at  Hearing 

The  case  management  judge  shall  not  preside  at  the  hearing  of  the  proceeding. 


Case  Conference 

Scheduled  on  Commencement  of  Proceeding 

(1)  On  issuing  an  application,  a  petition,  statement  of  claim  or  notice  of  action,  the 
registrar  shall  schedule  a  case  conference  in  accordance  with  Schedule  A  and  shall  include 
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the  date  of  the  conference  in  the  timetable  for  the  proceeding. 

Parties  to  Attend  Personally 

(2)  All  counsel  and  all  parties  shall  attend  the  conference  personally. 

Duties  of  Judge 

(3)  At  the  conference  the  case  management  judge  shall, 

(a)  identify  the  issues,  and  note  those  that  are  contested  and  those  that  are  not 
contested; 

(b)  explore  methods  to  resolve  the  contested  issues; 

(c)  if  possible,  secure  the  parties’  agreement  on  a  specific  schedule  of  events  in 
the  proceeding  within  the  times  listed  in  Schedule  A;  and 

(d)  review  and,  if  necessary,  amend  the  timetable  for  the  proceeding. 

Counsel 

(4)  Counsel  attending  the  conference  shall  be  the  counsel  who  will  appear  at  the  hearing, 
shall  have  authority  to  deal  with  the  matters  referred  to  in  subrule  (3)  and  shall  be  fully 
acquainted  with  the  facts  and  legal  issues. 

Powers  of  Judge 

(5)  At  the  conference  the  case  management  judge  may,  where  appropriate, 

(a)  make  a  procedural  order; 

(b)  make  an  order  for  interim  relief; 

(c)  on  consent  of  the  parties,  refer  any  issue  for  alternative  dispute  resolution; 

(d)  convene  a  settlement  conference; 

(e)  convene  a  hearing;  and 

(f)  give  directions. 

Subsequent  Conferences 

(6)  Subsequent  conferences  amy  be  convened  on  the  case  management  judge’s  initiative 
or  at  the  request  of  a  party. 

Amending  Timetable 

(7)  A  party  seeking  to  amend  the  timetable  for  the  proceeding  at  a  case  conference  shall 
notify  the  other  parties  of  the  proposed  amendment  and  the  reason  for  it  before  requesting 
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the  conference,  and  where  the  other  parties  consent  to  the  proposed  amendment,  the 
consent  shall  be  filed. 


RULE  4  —  STEPS  BEFORE  HEARING 

Settlement  Conference 

Settlement  Conference  Brief 

(1)  The  applicant,  or  any  other  party  by  direction  of  the  case  management  judge  or  by 
agreement  of  the  parties,  shall  deliver  not  later  than  ten  days  before  the  settlement 
conference  a  settlement  conference  brief,  which  may  be  in  the  form  of  a  record  for  the 
hearing,  containing  all  pleadings  and  all  other  material  the  applicant  considers  necessary  for 
the  settlement  conference. 

Other  Parties  to  Deliver  Briefs 

(2)  Every  other  party  shall  deliver  a  settlement  conference  brief  containing  any  other 
material  the  party  considers  necessary  for  the  settlement  conference  not  later  than  five  days 
before  the  conference. 

Expert  Reports 

(3)  A  party’s  settlement  conference  brief  shall  also  contain  a  copy  of  all  expert  reports 
intended  for  use  at  the  hearing  and,  in  the  case  of  an  expert  who  has  not  yet  provided  a 
report,  a  summary  of  the  evidence  that  the  expert  is  expected  to  give  at  the  hearing. 

Expert  Reports  not  Disclosed 

(4)  An  expert  report  that  was  not  served  or  in  respect  of  which  a  summary  of  evidence 
was  not  provided  at  the  settlement  conference  may  be  introduced  at  the  hearing  only  with 
permission  of  the  presiding  judge,  on  any  terms  he  or  she  considers  appropriate,  and  the 
judge  shall  give  permission  to  introduce  the  report  unless  prejudice  will  result  that  cannot 
be  compensated  for  by  costs  or  an  adjournment. 


Preparation  for  Hearing 

Completion  before  Settlement  Conference 

(1)  All  forms  of  discovery  and  disclosure  before  a  hearing  required  or  permitted  by  the 


-  9  - 


APPENDIX  A 


rules  of  court  shall  be  completed  before  the  settlement  conference,  and  a  party  may  not 
require  further  discovery  or  disclosure  without  an  order. 

Record  for  Hearing 

(2)  The  applicant,  or  any  other  party  by  direction  of  the  case  management  judge  or  by 
agreement  of  the  parties,  shall  deliver  any  record  required  by  the  rules  of  court  for  the 
hearing  not  later  than  fifteen  days  before  the  hearing  date. 

Other  Party  may  Deliver  Record 

(3)  If  the  hearing  record  is  not  delivered  within  the  time  prescribed  by  subrule  (2),  any 
other  party  may  deliver  the  hearing  record  not  later  than  then  days  before  the  hearing  date. 

Listing  for  Hearing 

(4)  The  registrar  shall  place  the  proceeding  on  the  appropriate  hearing  list  when  any 
record  required  by  the  rules  of  court  is  delivered  and  shall  notify  the  case  management  judge 
if  the  record  for  the  hearing  is  not  delivered  at  least  ten  days  before  the  hearing  date. 

No  Motions  after  Settlement  Conference 

(5)  No  motion  may  be  made  after  a  settlement  conference  except  with  the  permission 
of  the  case  management  judge. 


RULE  5  —  FAMILY  CASE  MANAGEMENT  ADVISORY  COMMITTEE 
Family  Case  Management  Advisoiy  Committee 

Establishment 

(1)  There  shall  be  a  Family  Case  Management  Advisory  Committee  to  monitor  the 
operation  of  these  rules  and  to  recommend  to  the  appropriate  authorities  changes  in  policies 
and  procedures  necessary  to  facilitate  case  management 


Composition 

(2)  The  committee  shall  consist  of, 
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RULE  6  —  CITATION,  COMMENCEMENT  AND  REVOCATION 


Short  Title 

These  rules  may  be  cited  as  the  Family  Case  Management  Rules. 


Commencement  and  Revocation 

These  rules  come  into  force  on 
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Schedule  A 


Note:  The  time  periods  for  steps  in  a  proceeding  are  cumulative  and  are  counted  from  the 
commencement  of  the  proceeding. 

1.  All  proceedings  except  those  under  the  Child  Protection  Act 


Step  in  the  Proceeding 

Service  and  Filing  of  Originating 
Documents 

Service  and  Filing  of 
Responding  Documents 

Case  Conference 

Settlement  Conference 

Trial  Management  Conference 

Hearing 


To  be  Completed 
Within  not  More  Than 

30  days 

70  days 
80  days 
140  days 
170  days 
230  days 


2.  Proceedings  under  the  Child  Protection  Act: 

To  be  Completed 

Step  in  the  Proceeding  Within  not  More  Than 

First  Hearing  after  Apprehension 


of  Child  5  days 

Temporary  Care  and  Custody  Hearing  25  days 

Case  Conference  35  days 

Settlement  Conference  80  days 

Trial  Management  Conference  100  days 

Hearing  120  days 
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Form  1 


COURT 


WARNING 


THIS  CASE  HAS  BEEN  SELECTED  FOR  CASE  MANAGEMENT  BY  THE  COURT. 
TIME  LIMITS  WILL  BE  STRICTLY  ENFORCED. 

The  time  limits  for  your  case  are  those  set  out  in  the  timetable  served  with  this  form,  NOT 
THOSE  IN  THE  STATEMENT  OF  CLAIM/NOTICE  OR  ACTION/PETITION/NOTICE 
OF  HEARING. 

You  should  take  these  documents  to  your  lawyer  immediately.  If  you  cannot  afford 
assistance  or  a  lawyer,  you  should  take  these  documents  immediately  to  your  nearest  Legal 
Assistance  office  and  apply  for  legal  aid.  If  you  wish,  you  can  defend  this  case  by  yourself 
with  a  lawyer. 

IF  YOU  MISS  THE  DEADLINE  FOR  FILING  A  DEFENCE  SET  OUT  IN  THE 
TIMETABLE,  THE  COURT  COULD  GRANT  JUDGMENT  AND  THE  JUDGMENT 
COULD  BE  ENFORCED  AGAINST  YOU. 


APPENDIX  “B” 


CASE  MANAGEMENT  TIMETABLE 


APPENDIX  B 


FAMILY  COURT  FILE  NO.  A654321/95 

123  FOURTH  STREET,  ANYTOWN 


SHORT  TITLE  OF  CASE 

DOE,  JANE  VS.  DOE,  JOHN 


TIMETABLE 


UNDER  THE  FAMILY  COURT  MANAGEMENT  RULES, 
THIS  PROCEEDING’S  TIMETABLE  IS: 


Step  in  the 

Proceeding 

Maximum  No. 
of  days  for 
Completion* 

Latest  Possible 
date  for 
Completion 

Scheduled 
date  for 
Completion 

Filing  of  Application 

30  days 

14/07/95 

14/07/95 

Filing  of  Defence/Answer 

70  days 

23/08/95 

23/08/95 

Case  Conference 

80  days 

02/09/95 

01/09/95 

Settlement  Conference 

140  days 

01/11/95 

** 

Trial  Management  Conference 

170  days 

01/12/95 

** 

Trial 

230  days 

30/01/96 

** 

All  time  periods  are  cumulative  and  are  counted  from  the  commencement  of  the 
proceeding. 


**  To  be  scheduled  by  Case  Management  Judge. 

THE  CASE  MANAGEMENT  JUDGE  FOR  THIS  PROCEEDING  IS: 

The  Honourable  Judge 

Date:  June  14,  1995  Signed  By:  _ _ _ 

Case  Management  Co-ordinator 

Phone:  (  )  ________ 

Fax:  (  )  _ _ _ 
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CASE  MANAGEMENT  MOTION  FORM 
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Form  2 


COURT 


No. 


SHORT  TITLE  OF  CASE 


CASE  MANAGEMENT  MOTION  FORM 


THIS  FORM  FILED  BY: 

□  moving  party  Q  plaintiff/petitioner/applicant 

□  responding  party  O  defendant/respondent:  name: 

□  other  name:  _______ 

kind: 


MOTION  MADE 

□  on  consent  of  all  parties  O  on  notice  to  all  parties  &  unopposed 

□  on  notice  to  all  parties  &  expected  O  without  notice 

to  be  opposed 

Notice  of  this  motion 

was  served  on  (date):  _ _ _  by  means  of: 


METHOD  OF  DISPOSITION  REQUESTED 

□  in  writing  only,  no  appearance  O  conference  telephone  call 

□  telephone  call  (motion  without  notice)  Q  appearance 

□  proposed  date  &  time  for  call  or  appearance:  _ ^___ 


ORDER  SOUGHT  BY  THIS  PARTY 

□  extension  of  time  —  specify  what  time  period  and  how  long  an  extension 


□  costs 

□  other  —  specify 


MATERIAL  RULED  ON 

□  this  form 

□  affidavits  —  specify  at  right 

□  transcripts  —  specify  at  right 

□  other  —  specify  at  right 


REASONS 
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CERTIFICATION 

I  certify  that  the  above  information  is  correct  to  the  best  of  my  knowledge. 


Signature  of  Lawyer 

(If  no  lawyer,  party  must  sign) 

Date: 

MOVING  PARTY’S  LAWYER  (If  no  lawyer 
give  party’s  name,  address  for  service, 
telephone  and  fax  number) 

RESPONDING  PARTY’S  LAWYER  (If  no 
|  lawyer,  give  party’s  name,  address  for  service, 

|  telephone  and  fax  number) 

1 

Name  and  Firm 

S  Name  and  Firm 

i 

1 

S 

Address 

|  Address 

I 

1 

I 

Telephone  Fax 

|  Telephone  Fax 

1 

1 

DISPOSITION  BY  CASE  MANAGEMENT  JUDGE 


□  order  to  go  as  asked  Q  adjourned  to  __ 

□  order  refused  Q  order  to  go  as  follows: 


REASONS 


□  No  formal  order  need  be  prepared  or 
signed 

□  Registrar  to  send  copy  of  disposition 
to  parties 


□  Successful  party  to  prepare  formal  order  for 
signature 

□  No  copy  of  disposition  to  be  sent  to  parties 


Date 


Judge’s  Name 


Signature 


